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IN THE ADMINISTRATIVE COURT

BETWEEN:

Summary

PLATFORM, PEOPLE & PLANET,
THE WORLD DEVELOPMENT MOVEMENT

Claimants
-and-

COMMISSIONERS OF HM TREASURY
Defendant

STATEMENT OF GROUNDS

. The government, and presumably thus the defendant, agrees that:

climate change (and “global warning”) is occurring and is one of the
greatest threats the world faces,

. urgent steps need to be taken to head off that climate change otherwise
significant economic, environmental and human damage will occur
around the world,

climate change is linked to the growing concentration of greenhouse
gases in the atmosphere, and, in particular, to high levels of carbon
dioxide,

. the principal cause of increases in carbon dioxide in the atmosphere is
the use of fossil fuels,

it is imperative that we thus reduce our dependence on, and use of, fossil

fuels to produce energy and switch to low carbon alternatives

f.that will require a major change in the investment practices of banks and

other financial institutions.

2. The Royal Bank of Scotland (RBS) has the worst record by far of any UK bank
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when it comes to financing projects around the world which cause
environmental damage, including through increasing carbon dioxide levels and
thus contributing to climate change; as well as projects with particularly bad

human rights records.

Through a series of financial interventions since October 2008, RBS is now in
effect owned and controlled (through a company: UK Financial Investments
(“UKFI”)) by the defendant (and would be unable to function without the

considerable investment of tax payers money which has taken place).

The defendant has used that power and control over RBS in various ways to
secure action by the bank that is regarded as being in the public interest, for
example, to limit bonuses and bring about lending by RBS to assist in tackling

the “credit crunch”.

But the defendant has done nothing similar in relation to the climate change and

human rights consequences of RBS’ action.

Indeed, RBS has continued, even under the defendant’s control, to provide
support to highly damaging projects around the world as well as to continue to

support existing projects.

The Claimants are non-governmental organisations which campaign on

environmental, human rights and other issues.

They make no complaint about the defendant’s decision(s) to support RBS. But
they do challenge the defendant’s failure even to take into account the
environmental and human rights issues identified above (plainly material

considerations) in exercising its control over RBS.

The claimants also have a legitimate expectation that the defendant:



a. would use its power to impose standards on RBS in this sphere, or

b. consider doing so, or

c. at the very least (an obligation reinforced by public law requirements
and the terms of the defendant’s own “Green Book™) assess the potential
for, and impacts of, doing so in order to take its decisions on the

exercise of its powers over RBS on a properly informed basis.

10. But the defendant has done none of those things. It refused to require RBS to
take account of environmental (and in particular climate change) or human
rights considerations in its lending practices. It has refused to consider the
possibility of imposing such requirements. It has refused even to assess the
impact on the environment, and on the government’s own environmental
targets, of providing public money to RBS without any restrictions on how that
money can be used. It is now tax payers’ money that is being used to facilitate
projects that are directly contrary to government policy, but without

consideration of the impact of doing so or whether this could be avoided.

11. As set out in more detail further below, the defendant has thus acted unlawfully

Factual background
1.  The factual background is set out as follows:

(i) The consensus, endorsed by the government, about the causes of climate
change and the need for action to address it (including through shifting
investment away from high carbon energy sources).

(1)) The government’s approach to human rights and corporate responsibility.

(iii)) RBS’ investment record before and after recapitalization.

(iv) The defendant’s involvement with RBS.

(v)  The issuing of these proceedings.

(i) The threat of climate change and the government response to it



As one of the world’s leading climate scientists, Professor Hansen (Director of the NASA

Goddard Institute for Space Studies and Adjunct Professor of the Columbia University

Earth Institute) stated in September 2008: “the climate system is dangerously close to

tipping points that could have disastrous consequences for young people, life and property,

and general well-being on the planet that will be inherited from today’s elders.” [page

881(19)]

The government agrees that climate change is occurring and is one of the greatest threats

the world faces:

(A)

(B)

©

(D)

(E)

In May 2006, while Prime Minister, Tony Blair described climate change as
“the greatest long term threat facing the world today” in May 2006. [page 377]
On 6 March 2009 PM Gordon Brown described climate change as “the most
momentous and far reaching challenge we have ever faced in the world.” [page
1024]

On 28 September 2007 at the UN, Foreign Secretary David Milliband
described climate change as the “greatest long term threat” to global stability
and prosperity. [page 484]

In his first budget speech in March 2008, the Chancellor stated that failure to
act to combat climate change risks “catastrophic economic and social
consequences.” [page 761]

When Environment Secretary, David Milliband said (to support circulation of a
film about global warming to schools, the legitimacy of which was considered
by the Administrative Court in Dimmock v Secretary of State [2007] EWHC
2288 (Admin) [2008] ELR 98):

The debate over the science of climate change is well and truly over, as
demonstrated by the publication of today’s report by the IPCC
[Intergovernmental Panel on Climate Change]. Our energies should now
be channelled into how we respond in an innovative and positive way in
moving to a low carbon future. I was struck by the visual evidence the
film provides, making clear that the changing climate is already having an
impact on our world today, from Mount Kilimanjaro to the Himalayan
mountains. As the film shows, there is no reason to feel helpless in the
face of this challenge. Everyone can play a part along with government
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and business in making a positive contribution and helping to prevent
climate change. [emphasis added]

4. It is now also agreed that climate change is linked to the growing concentration of
greenhouse gases in the atmosphere, and, in particular, to high levels of carbon dioxide. As
the government said in its response to the challenge in Dimmock (see above) (para 17):

The Film advances four main scientific hypotheses, each of which is very well
supported by research published in respected, peer-reviewed journals and accords
with the latest conclusions of the IPCC:

(D) global average temperatures have been rising significantly over the
past half century and are likely to continue to rise (“climate
change”);

2) climate change is mainly attributable to man-made emissions of
carbon dioxide, methane and nitrous oxide (“greenhouse gases”);

3) climate change will, if unchecked, have significant adverse effects
on the world and its populations; and

4 there are measures which individuals and governments can take
which will help to reduce climate change or mitigate its effects.

With the witness for the Secretary of State in that case putting the position thus:

The position is that the central scientific theme of Al Gore’s Film is now accepted
by the overwhelming majority of the world’s scientific community. That
consensus is reflected in the recent report of the IPCC. The role of the IPCC is to
assess on a comprehensive, objective, open and transparent basis the scientific,
technical and socio-economic information relevant to understanding the scientific
basis of risk of human-induced climate change, its potential impacts and options
and adaptation and mitigation. Hundreds of experts from all over the world
contribute to the preparation of IPCC reports, including the Working Group I
report on Climate Change 2007: The physical Science basis of climate change,
published on 2 February 2007 and the most recent Mitigation of Climate Change,
the Summary for Policy-makers published by Working Group III on 4 May 2007.
A copy of both documents are annexed to the Witness Statement of Dr Peter Stott.
The weight of scientific evidence set out by the IPCC confirms that most of the

global average warming over the last 50 years is now regarded as “very likely” to
be attributable to man-made greenhouse gas emissions.’ (emphasis added)

5. Taking significant steps to respond to global warming is thus now an agreed matter of
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urgency. Scientific consensus is that 450 parts per million (ppm) of carbon dioxide in the
atmosphere is the maximum level which is safe. Currently the level is 387 ppm. If nothing
is done to reverse current trends in the production of greenhouse gases, the safety threshold
will be crossed in the next 25 years. The consequences of this are likely to be disastrous for
people around the world, but particularly for those in poorer countries living in

environmentally vulnerable locations.

The government has also explicitly acknowledged the need to reduce our dependence on,
and use of, fossil fuels to produce energy and switch to low carbon alternatives — and has
introduced various policies and spending commitments to this end. Speaking to the
Environment Agency’s annual conference in November 2008, Ed Milliband, Secretary of
State for Energy and Climate Change, called on the public sector to ensure that
procurement and practices promote sustainable energy and support the low carbon
economy. This, he noted, “requires public sector leaders to be brave and see the
opportunities. This will generate energy they can use and income, showing the public
sector taking a lead in doing something we all will benefit from; tackling dangerous
climate change.” Calling on civil society to help prompt greater public and private sector
investment, he said “we need popular pressure - pressure on me, on local councillors, on

our public services and businesses.”

The requirement to expand renewable energy and cut fossil fuel dependency is now
enshrined in legislation through the Climate Change Act 2008. Section 1 of the Act
provides that: “it is the duty of the Secretary of State to ensure that the net UK carbon
account for the year 2050 is at least 80 percent lower than the 1990 baseline” (with “the
1990 baseline” defined as the “net UK emissions of carbon dioxide for that year, and net
UK emissions of each of the other targeted greenhouse gases for the year that is the base
year for that gas.”) [page 2000-2001] The preamble to the Act, dated 26 November 2008,
explains its aims as follows [page 2000]:

[The Climate Change Act] is an Act to set a target for the year 2050 for the
reduction of targeted greenhouse gas emissions; to provide for a system of carbon
budgeting; to establish a Committee on Climate Change; to confer powers to
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10.

establish trading schemes for the purpose of limiting greenhouse gas emissions or
encouraging activities that reduce such emissions or remove greenhouse gas from
the atmosphere; to make provision about adaptation to climate change; to confer
powers to make schemes for providing financial incentives to produce less
domestic waste and to recycle more of what is produced; to make provision about
the collection of household waste; to confer powers to make provision about
charging for single use carrier bags; to amend the provisions of the Energy Act
2004 about renewable transport fuel obligations; to make provision about carbon
emissions reduction targets; to make other provision about climate change; and
for connected purposes. [26th November 2008]

The Department of the Environment, Food and Rural Affairs described the Act as: “the

world’s first long term legally binding framework to tackle the dangers of climate change.”

(DEFRA website, emphasis added). For the reasons set out below, this must mean that the
government is bound in its decision making at least to take account of the need to reduce
greenhouse gas emissions, otherwise it is meaningless to state that the duty imposed on the

Secretary of State is “legally binding.”

In order to comply with the duty imposed by the Climate Change Act 2008 and to respond
to climate change more generally, the government recognises that steps must be taken to
move towards a “low carbon economy” (ie an economy which produces a minimal output
of greenhouse gases, particularly carbon dioxide). As Lord Mandelson, Secretary of State
for Business Enterprise and Regulatory Reform, stated in March 2009: “the transition to
low carbon is an economic and environmental imperative. There is no high carbon future.”
[page 1021] The advice of the independent Committee on Climate Change (set up pursuant
to the Climate Change Act 2008 s 32) in its first report of December 2008 is that the 80
percent target set out in the Act is “likely to entail ... the radical decarbonisation of power

generation by 2030.”

In his budget speech to Parliament on 22 April 2009, the Chancellor announced that
Treasury would be dedicating over £1 billion in new investments to help tackle the threat
of climate change, and also presented “the world's first ever carbon budget” committing
Britain to cutting carbon emission by 34 percent by 2020. This, he said, was: “a landmark

step, which point the way to the vital decisions which must be made at the Copenhagen
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11.

12.

13.

Climate Change Summit later this year.” [page 1066] In March 2009, the Treasury claimed
that the current UK policy framework is expected to drive over £50bn of investment in the
low-carbon sector between 2008 and 2011, including supporting renewable energy,

upgrading grid infrastructure, enhancing energy efficiency and improving public transport.

The significant changes to the economy and to investment that are entailed by reducing
carbon dioxide emissions were recognised by Ed Miliband. At the Low Carbon Industrial
Summit in March 2009 which brought together ministers from a range of portfolios and
was opened by the Prime Minister, the Secretary of State said:

I want to say a few words about the scale, the focus, and the opportunity. First,
our task is to recognise that transformation of our economy is going to be
enormous - and I’ve got to be honest, I don’t think everyone has yet fully realised
it. We can’t negotiate with the science - and the science says we need to cut
greenhouse gas emissions by 80 per cent to avoid the most catastrophic and
irreversible effects of climate change. We’ll have 20 per cent of the emissions,
with an economy that we want to be three times bigger. That’s not just a change,
it’s a transformation.

Critical to the UK reducing greenhouse gas emissions is a shifting of investment from
fossil fuels to low carbon alternatives. To some extent this is already being pursued by
responsible investors. In early 2005 the United Nations Secretary-General invited a group
of the world’s largest institutional investors to join a process to develop the Principles for
Responsible Investment (PRI) [page 375(1)-(12)]. The Principles are open to all
institutional investors, investment managers and professional service partners to support.
The preface to the Principles published in 2006 observed that:

For many institutional investors, climate change is rapidly becoming as relevant a
factor in an investment decision as more traditional financial elements such as
liquidity or competition. As this report shows, there are a number of powerful
drivers underpinning this change and ... across the world investment managers ...
and the global investment community are increasingly aware they must take
climate change into account as part of a holistic approach to fiduciary duty.

It is also clear, however, that changes in investment patterns will require government
intervention. As the Executive Secretary of the UN Framework Convention on Climate

Change stated on 23 August 2007: “a conscious effort to shift from traditional investment
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14.

15.

to more climate-friendly alternatives will require governments to adopt new policies and
change the way they use their funds. The required shift in future investment and financial
flows needs a combination of actions by the intergovernmental process under the

UNFCCC and national governments.” [page 482]

As explained further below, the defendant is now not only acting as a government
regulator, but is itself an “institutional investor,” owning a majority shareholding in RBS.
Yet, remarkably, where responsible private investors are increasingly becoming aware of
the need to consider climate change in making investment decisions, the defendant appears
to regard it as not a wholly irrelevant factor. In particular, it appears to regard it as
irrelevant that public money is being used, directly or indirectly, by a company which is
controlled by the government to support projects that are likely to have a significant impact
on climate change. There is no evidence of such matters being considered, let alone any
positive action being taken to prevent public funds being used to support investments
which it is clear will contribute to an increase in carbon dioxide emissions, and thus to

climate change.

As recognised by the government the current financial crisis does not change the fact that a
shift in investment practices in response to climate change remains critical. Indeed, it has
been suggested that the move away from dependence on high-carbon energy production is
not only vital to meeting environmental concerns but is also necessary for sustained
economic recovery:

(A) Lord Stern noted in April 2009 that “funding for investment in
renewable energy has come under great pressure during the credit crunch,” but
continued: “this can and must be a recovery that lays strong foundations for
jobs and opportunities and not one that sows the seeds of the next bubble or

that reverts to high-carbon activities with no future.”

(B) Prime Minister Gordon Brown stated at The Low Carbon

Industrial Summit of March 2009: “the present economic crisis [can be turned]



16.

into a global opportunity — the opportunity to tackle our over-dependence on
oil and to meet the needs of energy security, climate change and job creation

together.” [page 1025]

©) Foreign Secretary, David Milliband MP, stated in a speech of
March 2009 to the FCO Leadership Conference:

The risk is that climate change becomes a second order priority, to be
deferred until our economy gets back on track... As the world faces its
moment of decision at Copenhagen in December, the pressure to lower our
level of ambition and to put off action may be strong. However, the crisis
is also strengthening the argument for urgent, bold action. In fact the
arguments are stacking up... Instead of funding make-work schemes,
governments should use the fiscal stimulus to restructure their economies
around more energy efficient, low-carbon industries and homes. Beyond
the immediate crisis, we must also make the recovery sustainable by
diversifying our sources of energy... So tackling climate change is not a
distraction from economic recovery but a contribution to it... As Joe
Stiglitz and Nick Stern have argued, climate change is a systemic risk far
greater in scale than the economic crisis, but one that we can avert if we
act now. [page 1033]

As indicated further below, RBS has a record on investments which is significantly worse
than other banks. A number of surveys assess banks in terms of their environmental and
human rights records. In an evaluation carried out by Ethnical Consumer Magazine of
May/June 2009 [page 1071-1097] which examined the lending practices of major banks,
the four banks that came bottom by a significant margin in the study were all part of the
RBS Group (RBS, Ulster Bank, Nat West and Coutts). Unlike RBS, a number of major
banks in the UK and abroad have taken on board, at least to some extent, concerns about
climate change and have adopted some form of minimum environmental standard to

govern their investments. By comparison with RBS:

(A) In February 2008 three large US based banks (Citigroup, JP Morgan Chase,
and Morgan Stanley) announced the creation of “Low Carbon Principles.” The
Principles are a set of climate change guidelines for advisors and lenders to

power companies in the US. These guidelines do not preclude all financing of
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new coal-fired power stations, but they do at least require a more rigorous
climate-sensitive evaluation process before such projects are financed. [page

485-486]

(B) In December 2008 the Bank of America announced that it would stop
financing companies that produce more than half their coal through Mountain
Top Removal Mining (see further below on RBS’ continued support for such
schemes). The reason given by Bank of America for this decision was the

“significant impact” on the environment and communities of such mining.

[page 860-861]

(C) In the UK both Barclays and HSBC have signed up to the “Climate Group
Principles.” These Principles recognise that:

climate change is an urgent problem that requires an internationally
coordinated, collaborative response directed at substantially reducing
global GHG emissions within a timeframe that minimises the risk of
serious impacts ... [and] That the transition to a low [greenhouse gas]
economy will involve all levels of government, the private sector, non-
governmental organisations and others and require a diversity of
approaches reflecting the range of environmental and economic challenges
involved. [page 864-865]

(D) HSBC has also signed up to “the Carbon Principles” which “provide strategic
direction on managing climate change across the full range of financial
products and services, including: research activities; asset management; retail
banking; insurance & re-insurance; corporate banking; investment banking &

markets; project finance.” [page 868]

(E) In December 2008 HSBC stated that it would review its lending to developers
exploiting Canadian tar sands (see further below on the environmental damage

caused by such exploitation and RBS’ continued investment in it). [page 857-

858]

17. Signing up to these principles is not sufficient. But they are a step in the right direction.
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18.

RBS has not even signed up to such voluntary codes of practice. RBS (including while
under the control of the defendant) has done little or nothing by way of minimum standards
to ensure it does not invest in projects that contribute to climate change or which are
otherwise detrimental to the environment. This may in part explain its appalling investment

record described further below.

(ii) Human rights and corporate responsibility
The government has also repeatedly stressed the importance of UK businesses considering
the impact on human rights when making investment decisions. Where, for example,
businesses operate in conflict situations, interact with repressive regimes or run extractive
projects in a country with high levels of corruption, companies can play a role, directly or
indirectly, in exacerbating human rights abuses. The government has stressed that this

needs to be taken into account when business decisions are made:

(A) In a speech to the Business Leaders Initiative on Human Rights in December
2004, Foreign Office Minister Bill Rammell set out the government’s
approach: “the private sector has a crucial role to play in promoting and
protecting the rights of their employees and in encouraging their local business
partners to act similarly. All companies have a responsibility to conduct their

business ethically.” [page 221]

(B) In November 2004, Foreign Office Minister Douglas Alexander made a speech
to the Annual Conference of the UN Global Compact Networks on “Improving
Corporate Social Responsibility” in which he stated:

The UK is a pioneer of corporate social responsibility. We believe firmly
in the values enshrined in the Compact's principles: to protect the
environment, to respect human rights and to combat corruption. That is
how we will create a stable and prosperous business environment for all.
[page 219]

(C) In February 2009 the Department of Business, Enterprise and Regulatory

Reform published a report on corporate responsibility. It explained how: “the
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(D)

UK government has recognised the need to promote Corporate Responsibility
internationally and is working with business to develop frameworks and
guidance across a range of activity.” In his forward to this report the Minister
of State, lan Pearson, noted that the aim “across government” is to build the
right legal framework to uphold and build business responsibility and notes that
business managed to high standards of ethical performance often also perform
well in the market:

Good business leaders recognise that Corporate Responsibility makes good
business sense — it attracts the best talent, earns the trust of customers and
the community and acts as a powerful investment for long-term
sustainability. [page 959]

The report goes on to note several area in which the direction of UK
government policy has been to encourage and legislate for greater corporate

responsibility. These include the Companies Act 2006 (see below)

The Companies Act 2006 requires company directors to take into account
social and environmental factors in the interests of their shareholders. The duty
was explained by the Minister of State for Competitiveness in a speech to the
Institute of Directors in 2007 as follows [page 483(2)]:

The duties are based on an approach called Enlightened Shareholder
Value. I believe it’s a good approach for business. But it is important to be
clear what it means...

The concept of ‘Enlightened Shareholder Value’ enshrined in the Act
recognises that directors will be more likely to achieve long term
sustainable success for the benefit of their shareholders if their companies
pay appropriate regard to wider matters such as their impact on the local
community where they operate, on the environment and on the well being
of their employees.

...Shareholders are the lifeblood of a company, whatever its size. We want
to promote wide participation of shareholders, ensuring that they are
informed and involved, as they should be.”

13



19.

20.

The UK has played a leading role on the international stage in encouraging greater
corporate responsibility. It has encouraged the creation of the UN Global Compact,
lobbyied for inclusion of human rights policies within the OECD Guidelines for
Multinational Enterprises and supported the appointment of a Special Representatives on
Business and Human Rights by the UN Human Rights Council with a mandate to focus
upon the “scope and content of the corporate responsibility to respect human rights.” The
focus of these efforts is to ensure that enterprises adopt human rights obligations and

consider the human rights impact of their investments.

Yet as indicated below, despite all of these statements and policies, the defendant appears
to regard the human rights consequences of investments by RBS as being of no relevance.
It thus appears that where the government itself has a controlling interest in a company, it
does not operate under its own definition of an “enlightened shareholder.” It refuses even
to consider the impact of that company’s practice on human rights or how steps can be

taken to require the company to act responsibly.

(iii) RBS’ environment and human rights investment record

21.

22.

As above, reduced use of fossil fuels is critical to responding to the threat of climate

change and investment must shift from fossils fuels to low carbon alternatives.

UK banks have in recent years invested, and continue to invest, in new oil fields, gas
pipelines and coal power stations. This is incompatible with the need to shift investments
from fossil fuels to low carbon alternatives. But RBS has significantly the worst
investment record of the UK banks in large part because of its continuing investment in
new fossil fuel projects. RBS is the UK bank that is most heavily involved in financing
major new fossil fuel developments:
(A) Between 2001 and 2006, RBS provided over $10 billion in oil and gas loans,
and structured the loan agreements and acted as financial adviser on over $30

billion of oil and gas projects.
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23.

24.

25.

26.

(B) The carbon emissions that will be produced by oil and gas projects financed by
RBS were estimated to exceed 36.9 million tonnes in 2005, equivalent to those

of 6.2 million homes (one quarter of UK households).

RBS is also heavily involved in investing in the coal industry even though the threat to the
environment posed by coal is, if anything, greater than that posed by oil and gas (as the
former contains greater reserves of darbon dioxide). Between May 2006 and April 2008,
RBS was involved in loans worth $96 billion to coal projects, the highest amount of any

UK bank.

But is not only how much money is involved that is significant. Different projects have
different environmental impacts. Fossil fuels do not all affect the environment in the same

way, and RBS invests in fuels that are particularly damaging in terms of climate change.

In relation to oil, the greatest environmental damage is occasioned by exploitation of
unconventional “oil sands and shale” (sometimes known as “tar sands”). Tar sands are a
type of dense oil found in naturally occurring mixtures of sand or clay and whose
exploitation is a particular threat to the environment. Large quantities of tar sands exist in
Canada. Professor Hansen has recently stated that the exploitation of Canada’s tar sands
would have disastrous environmental consequences and is “one of our planet’s greatest

threats.”

As Professor Hansen noted on 18 February 2009, not only do tar sands “emit two or three-
times the global warming pollution of conventional oil” but the process of removing the
sands in Canada would diminish the Boreal Forest “one of the best carbon reduction tools
on the planet.” [page 88la-b] According to a report published by WWF and the Co-
operative Financial Services, exploiting all the recoverable tar sands in North America
would be catastrophic in climate terms, resulting in an estimated increase in atmospheric
carbon dioxide levels of between 49 and 65 ppmv. Professor Hansen concludes:

An underlying fact has become crystal clear. The horrendously carbon-intensive
unconventional fossil fuels, tar shale in the US and tar sands in Canada, cannot be
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27.

28.

29.

developed. The carbon emissions from tar shale and tar sands would initiate a
continual unfolding of climate disasters over the course of this century. We would
be miserable stewards of creation. We would rob our own children and
grandchildren. [page 881b]

Despite this, in 2004 and 2006 RBS-NatWest acted as the lead arranger of loans totalling
US$800 million to Canadian oil company, Opti Canada, for its Long Lake tar sands project
south of Fort McMurray in the Athabasca region of Alberta, Canada. In 2007, RBS

arranged a further $100 million in loans to Opti Canada.

Another extraction process that is particularly damaging to the environment is coal mining
by “mountain top removal.” The process, usually involving high levels of explosives,
results in the generation of large quantities of coal sludge which pollute the groundwater
and surrounding environment. In October 2006, RBS participated in an $800 million
revolving credit facility for Arch Coal, the second largest coal producer in the US. Arch
Coal owns a number of mountain top mines in the Appalachia region. It utilises the
controversial mountain top removal method, using explosives to remove up to 1,000 feet of
vertical rock to extract coal, which results in vast quantities of coal sludge being dumped in
neighbouring valleys damaging the environment and local communities. Bank of America
has recently committed to phase out financing of Mountain Top Removal coal mining

because of its environmental impact. RBS continues to finance such projects.

RBS has also provided finance for UK projects that are highly detrimental to the
environment. In the two years prior to October 2008 RBS loaned $70 billion to E.ON, a
UK power company. In November 2008 an extension of £6.66 bn worth of credit was
provided to E.ON. In 2006 E.ON proposed the construction of two new coal-fired power
stations at Kingsnorth in Kent. These will be first new coal-fired power stations to be built
in the UK for more than two decades. The proposals have been criticised by environmental
groups, as well as the Royal Society and Christian Aid, as being impossible to reconcile
with the UK’s stated commitment (and now the statutory obligation pursuant to the
Climate Change Act) to reduce the UK’s carbon emissions. In 2008 E.ON announced plans
to build a further 17 coal and gas-fired power plants across Europe and Russia by 2010.
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30.

31.

E.ON is also exploring options of switching its Russian gas-fired power stations to

increased coal use.

As well as the investment in fossil fuels, RBS has invested in other companies with
appalling environmental records. In March 2008, RBS was one of the lead arrangers in a
$1.1 billion loan to Trafigura, a Dutch commodity trader. In 2006, a ship chartered by
Trafigura was responsible for disposing toxic waste at the port of Abidjan on the Ivory
Coast. The UN and the government of the Ivory Coast say that gases released from the
toxic waste were responsible for the deaths of 17 Ivorians and over 30,000 suffering

injuries ranging from mild headaches to severe burns to skin and lungs.

RBS also has a very poor record of investing in companies that exacerbate human rights

abuses. RBS has financed a number of companies notwithstanding that they are widely
recognised as being complicit in human rights abuses. For example:

(A) In October 2007, RBS underwrote loans of $1 billion for Lundin

Petroleum, a company based in Sweden. The Sudan Divestment Task Force, a

US project of the Investor Conflict Risk Network classifies Lundin Petroleum

in its Top 5 “Highest Offenders”, for its direct support for the Sudanese

government during the continued ethnic cleansing in Darfur. Lundin has

explored for oil in Block 5B in south Sudan, together with Sudapet (the

Sudanese national oil company). Human Rights Watch and Christian Aid have

stated that the company, if not actively complicit, played a role in enabling

Sudanese military operations against local civilians, including the clearing of

villages and widespread use of rape.

(B) In 2005 RBS contributed to two loans totalling $5.25 bn to
Sonangal, the Angolan state oil company. Oil-backed loans to Angola have
been criticised by the World Bank as “the core obstacle to the country’s
development” and for undermining IMF transparency standards. The human

rights organisation Global Witness has condemned the loans as perpetuating
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32.

chronic corruption and poverty in Angola by encouraging greater indebtedness

without transparency.

But these things are not just in the past. RBS investment in projects that are damaging to

the environment and undermine the protection of human rights have continued since

recapitalisation began in October 2008 and RBS has been under the ownership of the

defendant. On 2 March 2009, the Guardian reported that in the 6 months following the

initial bank bail out, RBS had been involved in financing loans to coal, oil and gas

companies worth nearly £10bn (£9,941m), which was over a quarter the amount the bank

had received from the tax payers at that point. Specific investments by RBS (now directly

or indirectly using public funds) have included the following:
(A) In October 2008, in the wake of the financial crisis, RBS took part in a $500m

(B)

(©)

loan to Great Plains Energy, a US power generator whose coal-fired plants

emitted 26.5 million tonnes of carbon dioxide in 2006.

In November 2008, RBS was one of two banks that took part in a $1.23 billion
dollar loan to Constellation Energy Group. Constellation is the largest power
seller in the US. It owns 78 electricity generating units in the US with a
combined capacity of 8,700 MW, 35 percent of which is generated from

unabated coal combustion.

In January 2009 RBS helped raise £400 million for the Irish company Tullow
Oil, and in March 2009 RBS was part of a consortium of 14 banks that lent
£1.4 billion to Tullow Oil. Tullow Oil is involved in the exploration and
extraction of oil on the border between Uganda and the Democratic Republic
of Congo (DRC), which is exacerbating conflict. This border area has seen
some of the fiercest fighting in an extractive resource-driven civil war take
place as rival armies and militias have struggled for control. Escalation since

Tullow’s operations began has been linked to control over oil.
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(D) In March 2009 RBS financed offshore oil exploration work in previously
untouched regions of Greenland’s Arctic. RBS raised £116 million for Cairn
Energy, a Scottish oil company. The money is intended to go towards
“accelerated drilling” in Greenland, opening up a new frontier region to oil
extraction, with massive impact for the local environmental and for climate

change. [page 995-996]

(iv) The defendant’s involvement with RBS

33.

34.

35.

36.

As is well known, from Autumn 2008 onwards the government have provided considerable
assistance to the UK’s banking sector, particularly in the form of recapitalising a number of

banks that faced significant difficulties as a result of the global “credit crunch.”

On 8 October 2008 the Chancellor announced in Parliament that a fund had been
established to assist UK banks to raise capital. On 13 October 2008 he announced that
three previously private banks, RBS, HBOS and Lloyds, would be recapitalised through a
“Bank Reconstruction Fund” with the defendant underwriting some £37bn of capital

raising.

The largest portion of the Bank Reconstruction Fund was used to recapitalise RBS. On 13
October 2008 it was announced that RBS was seeking to raise £20bn. This was made
available through shares purchased or underwritten by the government. As a consequence,
the defendant acquired a majority stake in RBS of 57.9 percent. This has since increased to
a public shareholding of 70 percent. Altogether, the government has insured £325 billion of
assets owned by RBS, which could lift the state's 70 percent stake up to as much as 95

percent.

Further measures were taken in February 2009 to assist RBS and other banks. In February
2009 the government announced the creation of an “Asset Protection Scheme” (“APS”)
into which banks could place “toxic assets.” On 26 February 2009 RBS announced pre-tax
losses of £24bn for 2008 (the biggest loss in UK corporate history). On the same day it was

announced that the government would make available an additional £13bn of capital for
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RBS (on top of the £20bn provided in October 2008).

37. As acondition of receiving this support:

(A)

(B)

©

(D)

RBS made a commitment in October 2008 to restore and
maintain the availability and marketing of competitively priced mortgage
lending over the following three years at a level at least equivalent to that of
2007.

RBS agreed to make available increased sums for the following
12 months “for shared equity and shared ownership schemes” and “to support
ongoing expansion of financial capability initiatives.”

RBS agreed to “restore and maintain availability and active
marketing of competitively priced lending to [Small and Medium Sized
Enterprises] SMEs at a level at least equivalent to that of 2007.”

RBS was required to agree to control the remunerations of

senior executives and not to pay cash bonuses to Board Members for 2008.

38. Various further conditions were placed on RBS by the defendant before it was provided

with the additional assistance in February 2009:

(A)
(B)

©)
(D)

(E)

In order to use the APS, RBS was required to pledge to increase
lending to £25bn in 2009.

No dividends were to be paid to shareholders until 2010,

no bonuses could be paid to Directors in 2008,

in 2009 any bonuses provided were to be in stock and linked to
the long-term growth of the bank. RBS was required to adopt FSA guidelines
on pay and bonuses, with bonuses paid at least 2/3 in shares and no more than
1/3 in cash and with the cash element deferred and subject to clawback
provisions if future bank performance was poor.

RBS was also required to curb staff bonuses from the £2.5bn
paid in 2008 to £175m (see announcement of Chancellor Alistair Darling of 17
February 2009).
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39.

40.

41.

So it cannot be said that the defendant is not in a position to control RBS or that it will
not consider using its power over RBS to pursue certain goals it regards as being in the

public interest.

The government’s shareholdings in the recapitalised banks are managed by “UK Financial
Investments” (“UKFI”). UKFI is a company that is wholly owned by the defendant and
was created in November 2008. UKFI manages the government’s investment in RBS and
the other recapitalised financial institutions, though policy decisions in relation to the
institutions are left to government ministers. Thus, for example, in February 2009 the
Chancellor Alistair Darling made the policy decision that bonuses to RBS staff would be
cut from £2.5bn paid in 2008 to £175m in 2009. But it was the UKFI that worked out the
details of the bonus packages with the bank.

(v) Background to the issuing of these proceedings
On 6 January 2009 the Claimants’ solicitors wrote to the defendant [page 870-873]. They
set out their understanding of the factual background to RBS’ recapitalisation and the
defendant’s subsequent involvement with the bank. The letter pointed out that pursuant to
the defendant’s Green Book, the government was required to undertake an “assessment” of
its policies, programs and projects. Such an assessment should include an “appraisal” prior
to the commencement of a project, and an “evaluation” conducted when a project is
completed or revised, and according to the Green Book an assessment should consider the
environmental impact of any decision. The defendant was asked whether an assessment in
compliance with the Green Book had been carried out in relation to the bank

recapitalisation and, if not, when such an assessment would be undertaken.

Following a chasing letter of 2 February 2009, the defendant responded on 10 February
2009 [page 877]. It accepted that the Green Book applied to the bank recapitalisation and
that “in all cases [including the bank recapitalisation] the aim [of the Green Book

assessment] is that the costs and benefits of all realistic options should be analysed, in
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42.

43.

44,

terms of their affordability and impacts, in order to establish the best means of achieving
the objectives concerned.” It was stated that both prior to recapitalisation and subsequently
the defendant had conducted such a cost-benefit assessment and “had regard to all relevant
factors and in a manner consistent with the guidance in the [Green Book].” No further
information about the assessment and its outcomes were provided, however, and it was
said that the “details of the analysis that was conducted are in the highest degree sensitive.”
No indication was given as to whether environmental factors had been, or would be,

considered in relation to the defendant’s involvement in the banking sector.

On 3 March 2009 the UKFI published a “Framework Document.” The Document aimed to
explain: “Who we are, what we do, and the framework document which govern the

relationship between UKFI and HM Treasury.” [page 997-1020]

The Framework Document stated that UKFI was “set up to manage the government’s
investments in financial institutions.” It explained that UKFI would “operate like any other
active, engaged shareholder” and would “engage robustly with banks’ boards and
management, holding both strategy and financial performance to account, and taking a
strong interest in getting the incentives structure right on the board and beyond —

accounting properly for risk and avoiding inefficient rewards for failure.” [page 1007]

Annex A of the Framework Document set out UKFI’s “overriding objectives.” But,
notably, they make no mention of ensuring that public money is not spent by the
recapitalised banks in projects that are directly counter to the public interest nor do they
refer to the use of any other controls in relation to the pressing needs described above.
Annex A paragraph 4.1 says that the defendant will prepare an “investment mandate which
[UKFI] is to comply with in respect of the management of the investments and otherwise
pursuing the objectives set out in this Framework Document.” [page 1012] Annex A
paragraph 7.2(B) provides that in relation to recapitalised institutions, UKFI “will engage
actively with the [institutions] in accordance with best institutional shareholder practice.”

[page 1013] No explanation was provided as to whether such engagement will include
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45.

46.

consideration of RBS’ decisions which affect the environment or which otherwise engage
the public interest. It is not clear whether the defendant intends that these issues will be
dealt with in the “investment mandate” it will be producing for UKFI, but for the reasons

set out below it appears that it does not.

On 16 March 2009 The House of Commons Environmental Audit Committee published its
“Pre Budget Report 2008: Green Fiscal Policy in a Recession.” It recommended the
following at page 17 para 33 [page 1084(14)]:

The Government now has a controlling interest in a number of banks. We
recommend that the Treasury examine and report on how some form of
environmental criteria for the investment strategies pursued by these banks might
be imposed, and what impacts this might have on UK sustainable development
objectives.

On 27 March 2009 the Claimants’ solicitors sent a further letter to the defendant [page
10371045]-. They referred the defendant to the comments of the Audit Committee and
asked whether it intended to comply with them. Given that the defendant accepted that the
Green Book applied to its decisions with regard to the recapitalised banks, but had not
provided any details of the assessment it had conducted, the Claimants’ solicitors set out
the environmental and human rights issues that they considered required assessment
pursuant to the Green Book and the approach to assessment that the defendant should be
following. The letter stated [page 1040]:

We would be grateful if you could indicate the approach you have taken (and
intend to take) to the environmental assessment of bank recapitalisation. We
consider that there are two possible ways to approach this matter. One approach
would be to conclude that since the provision of capital to a bank, or the creation of
the APS, has no direct impact on the environment, no assessment needs to be
conducted. We would consider that such an approach is unreasonably narrow and
clearly not what is intended by the [Green Book] (namely to ensure that when
public funds are spent, this occurs in the way that best promoted the public
interest).

We consider that the correct approach is to determine, if capital or other financial
assistance is provided to a bank, how that provision of assistance impacts on the
environment indirectly as well as directly i.e. how is the bank likely to use that
money and how that use will impact on the environment. In particular, we consider
that it is necessary to assess the consequence of imposing, or not imposing,
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47.

48.

49.

minimum environmental standards with which banks that receive public money
must comply. To give a simple example of how we say the [Green Book] is
intended to operate - if financial assistance was provided by a government
department to an industry or particular company that is responsible for significant
pollution (and when such assistance is necessary for the industry or company to
continue to operate), the [Green Book] would require the government department to
assess the environmental consequences of the assistance. In particular it would
require an assessment of the consequences of the company/industries activities and
consideration of the option of providing the assistance but with requirements that
steps be taken to reduce the pollution. Only if such an assessment were conducted
would it be possible to determine whether the expenditure of public money is in the
public interest and how best the policy or program should be framed. The same
principle must apply where the money is provided to a bank which then goes on to
invest in a company that engages in practices that harm the environment.

We would be grateful if you could indicate that the Treasury agrees with our
approach and that it will in the future be used, to assess bank recapitalisation. If that
approach is not adopted, please indicate how the environmental impact of the
banking recapitalisation program has been and will be assessed.
The letter from the Claimants made clear that what they contended was required by way of
a Green Book assessment was consideration of the environmental consequences of

providing public funds to RBS without any limitation on the way those funds are used.

This contention was repeated a number of times in the letter.

Unfortunately it appeared that the defendant misunderstood the Claimants’ position. In its
reply of 21 April 2009, the defendant stated: “the decision to provide support to the
financial services sector was taken wholly in the interests of preserving the stability of the
financial system of the United Kingdom, not in the interests of the individual banks which
were to apply for support or in recognition of their human rights or environmental
policies.” The defendant stated subsequently: “the environmental and human rights records
of the individual banks were of no relevance to the decision [to recapitalise] and therefore
the appraisal of the decision that was carried out did not consider the environmental and

human rights records or policies of the individual banks.” [page 1054]

As indicated above, the Claimants were not suggesting that banks with poor environmental

and human rights records should not have been recapitalised. Nor were they suggesting
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50.

51.

52.

that banks should be recapitialised, not in the “interests of the preserving the stability of the
financial system” but as a reward for good human rights and environmental records. As the
Claimants indicated in their letter of 27 March 2009, and explained further below, the
defendant have a legal obligation to assess whether public money is directly or indirectly
being used in ways that are contrary to the public interest. That includes assessing the
consequences of policy, programmes and projects in relation to the environment and the
protection of human rights. The claimant’s concern was to ensure that a proper assessment
was conducted of the defendant’s ongoing exercise of control over RBS to ensure that

public money was spent in a way best able to promote the public interest.

It is apparent from the defendant’s letter of the 21 April 2009 that no assessment of the
kind requested by the Claimants has been, or is likely to be, conducted. The defendant
stated that it was treating the Claimants’ questions about an assessment of environmental
and human rights factors as a request under the Freedom of Information Act 2000. It stated
that the defendant “has not found information relevant to these requests.” The defendant
again accepted that its decisions in relation to RBS, and other recapitalised financial
institutions, are subject to the Green Book. It stated, however, that it considered
environmental factors to be in no way “relevant” to any of its decisions regarding the

recapitalised banks.

On 27 March 2009 the Claimants’ solicitors wrote a separate letter to the defendant in
relation to UKFI. It asked the defendant, through UKFI, to “impose environmental and
human rights conditions” upon the investment strategies pursued by the recapitalised

banks. [page 1046-1048]

The defendant responded to the letter of 27 March 2009 on 14 May 20009. It stated:

the decision to provide support to the financial services sector through the
recapitalisations was taken with the objective of preserving the stability of the
financial system in the UK. The shares that the government holds in the
recapitalized banks are therefore held in pursuit of that objective. [page 1070]
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The defendant stated that UKFI will “manage the [defendant’s] investments on a
commercial basis and will not intervene in day to day management decisions” and that
“doing otherwise could undermine the commercial viability of the banks.” Again it was
made clear that the defendant had determined that the environmental and human rights
consequences of RBS’ ongoing investments are entirely irrelevant to its decisions as to

how it should exercise power over RBS. [page 1070]

Grounds of Claim
Ground (1): Breach of legitimate expectation - failure to impose limitations on the direct or
indirect use by RBS of public funds to invest in projects that are contrary to the public interest
because they damage the environment and/or undermine the protection of human rights
53. The underlying principle of “legitimate expectation,” according to Laws LJ in Nadarajah v
Secretary of State for the Home Department [2005] EWCA 1363, is that:
[wlhere a public authority has issued a promise or adopted a practice which
represents how it proposes to act in a given area, the law will require the promise
or practice to be honoured unless there is good reason not to do so (para 68).
This principle is central to good public administration, and Laws LJ placed it among the
“right to a fair trial” and rule that there be “no punishment without law” as being
fundamental to fairness. It is easy to see why. If a public authority creates an expectation
that it will act in a certain way, there needs to be some compelling reason for it to be fair
for it to act differently. Absent good reason, public authorities should not be permitted to
claim that they will conduct themselves in a particular manner, and then to fail to do so in

practice.

54. As indicated above, the government has repeatedly stated that climate change is one of the
greatest threats facing the world and that it is of the utmost importance that immediate
steps are taken to tackle it. The government has repeatedly stated that there must be a
transition in the UK to a low carbon economy and that investment needs to shift away from
fossil fuels. These statements create a clear and legitimate expectation that when the
government exercises its powers, it does so with a view to preventing public money being

spent on projects that have the most obviously detrimental impact on climate change.
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55.

56.

57.

38.

59.

60.

That legitimate expectation is reinforced by the Climate Change Act 2008, which imposes
a duty on the government to reduce carbon emissions by at least 80 percent by 2050. It is
said by the Department of the Environment that that duty is “legally binding.” If that
means anything, it must be that the government will not make decisions which will
obviously increase carbon emissions (or at the very least that it will consider the effect its

decisions will have on carbon emissions (see Ground 2 below)).

From October 2008 the defendant has the power to place conditions on RBS in order for it
to receive public support and as to what it may do with the public funds it receives. It has
used that power over to secure certain objectives in the wider public interest (eg to increase
the amount of money available for lending), but none concerning climate change or human

rights abuses.

The Claimants have a “legitimate expectation” that public funds would not be used to
support RBS without the defendant imposing minimum standards on RBS that prevent it
acting contrary to the public interest or making any effort to intervene in relation to how

RBS determines its investments.

Absent some “good reason,” the frustration of that expectation is unlawful.

As indicated in Ground 3 below, the defendant has not even conducted any assessment, nor
indeed does it appear to have asked itself, whether it would undermine its response to the
current financial crisis and its efforts to support RBS if it were to impose on RBS
minimum standards for investments. It is difficult, therefore, to see how the defendant
could establish that there is any sufficiently “good reason,” in terms of financial policy or
otherwise, for the failure to take any steps to prevent RBS using public money to invest in

projects that are likely to have disastrous consequences for the environment.

Similarly, given the expressions of government policy on corporate responsibility and its
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efforts to persuade companies to consider the ways in which their activities exacerbate
human rights violations, the Claimants had a legitimate expectation that where the
government itself controlled a company, it would ensure that that company did not engage
in such activities. As indicated above, RBS has invested in the past, and now continues to
invest using public money, in projects that directly or indirectly contribute to the violation
of human rights. The government has made no effort to prevent further such investment by
a bank it owns and controls, let alone to bring about withdrawal from historic projects that
are particularly damaging. That is a further unlawful breach of the Claimants’ legitimate

expectations.

Ground (2): Breach of legitimate expectation and/or failure to take into account material

considerations in the failure by defendant to consider environmental and human rights

factors in deciding how to exercise powers over RBS

61.

Even if, contrary to the above, the Claimants did not have a legitimate expectation that the
defendant would prevent RBS using public funds to invest, directly or indirectly, in
projects that were obviously and seriously detrimental to the environment and to the
protection of human rights, they had a legitimate expectation that the defendant would at
least consider the consequences or RBS’ investment practices in deciding how to exercise
power over the bank. The legitimate expectation arises on the following basis:

(A) As indicated above, the government has stated repeatedly that climate change
poses the greatest threat that the world currently faces and that it is imperative
for the world to move from reliance on fossil fuels to a low carbon economy.
The government has recognised that this requires immediate action which will
transform the economy and change the way investments are made. This creates
a legitimate expectation that where decisions are made by the government,
which have a direct or indirect impact on levels of greenhouse gas emissions, it
will at the very least consider whether steps could be taken to reduce that

impact.

(B) The defendant has also indicated, through UKFI’s Framework Document of 3
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62.

©

March 2009, that the defendant’s shareholding in RBS and the other
recapitalised institutions will be managed “in accordance with best institutional
shareholder practice.” As the “UN Principles of Responsible Investment”
published in 2006 makes clear, responsible institutional investors recognise
that “they must take climate change into account as part [of their] approach to
fiduciary duty.” It is not “best institutional shareholder practice” for an
institutional shareholder to regard it as entirely irrelevant whether the company
in which it owns shares is engaged in activities which are damaging to the
environment or which encourage human rights abuses. At the very least a
responsible institutional shareholder, particular one which has a controlling
interest in a company, would consider using its power in the company to

restrict such practices.

The legitimate expectation also has a statutory basis in the Climate Change Act
2008. As indicated above, the government has a statutory duty to reduce the
UK’s greenhouse gas emissions and it has stated that this duty is “legally
binding.” That means that members of the public have a legitimate expectation
that where the government makes decisions that might increase greenhouse gas
emissions, it will, at the very least, consider that impact and the ways to reduce
it. If that were not so, the suggestion that the duty contained in the Climate
Change Act is “legally binding” would be meaningless as it is hard to see how
else the government could be said to be bound by greenhouse gas targets in the

Act.

It cannot seriously be doubted that investment in coal-fired power stations, in Canadian tar
sands etc potentially impact upon the greenhouse gas emissions which the government
claims to be committed to reducing. Yet public funds are now being used by a bank owned
by the defendant to invest in these and other similar projects. As indicated above, the
defendant has a power, which it has utilised, to require RBS to direct its operations in
particular ways considered to be in the wider public interest (lending at certain levels,

reducing bonuses etc). Presumably the defendant has required RBS to act in this way as it
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63.

64.

65.

considers that if the public has provided such significant funds to RBS, the bank ought to
be required to consider the public interest in its operations and not simply the

maximization of profits.

It appears, however, from the defendant’s letters of 21 April 2009 and 14 May 2009 to the
Claimants’ solicitors that the defendant has positively decided not even to consider
exercising its power over RBS in whatever the damage of RBS’ investments to the
environment or the protection of human rights. The defendant’s position appears to be that
however RBS chooses to invest its money, it will not consider intervening. Even if the
money in question is provided to RBS from public funds, and even if that money is used in
ways that are plainly contrary to the public interest and to government policy on the
environment, the defendant has stated that to be wholly irrelevant to its exercise of power
over RBS. The defendant also appears to have determined that pursuant to “best
institutional shareholder practice” a shareholder will consider it to be wholly irrelevant if
the activities of the company in which it is investing are harmful to the environment or the

protection of human rights.

These decisions of the defendant are a breach of the Claimants’ legitimate expectations as
to how the government will take decisions which impact on the environment and the
protection of human rights given repeated statements of government policy. There is no
“good reason” for that breach. Indeed it is difficult to think of any “good reason” for the
defendant, in deciding how to exercise its power over RBS, not even to consider the impact
on the environment and the protection of human rights of the bank’s investments which are

made possible by the provision of public money.

There is also, and in any event, a failure to take into account a mandatory material
consideration. Given the nature of the need for action in relation to climate change, it
cannot seriously be argued that the impact of lending on climate change (and on human
rights considerations) was not a material consideration to which, at the very least,

consideration needs to be given by the defendant in exercising its powers over RBS.
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Ground 3: Failure to assess the impact on the environment and on the protection of human

rights of the provision of public funds to RBS without any restrictions on the bank’s lending

practices

66.

67.

68.

69.

As explained by Lord Diplock in Secretary of State for Education —v- Tameside [1977] AC
1014 at 1065:

the question for the court is, did the Secretary of State ask himself the right
question and take reasonable steps to acquaint himself with the relevant
information to enable him to answer it correctly?

Even if the defendant has in fact formally considered whether or not to impose
environmental and human rights standards on RBS and decided not to do so (and even if it
was entitled to reach that view), the decision was plainly one which — per Lord Diplock —
needed to be based on a proper obtaining and consideration of the relevant information.
The information in question includes the environmental and human rights consequences of
not acting as well as any negative consequences of acting. Without having information
going both ways, the decision on what to do, or not to do, cannot be taken on a proper and

lawful basis.

Unsurprisingly, the need for such environmental evaluations is specifically recognised and
provided for in the defendant’s “Green Book”. The Green Book constitutes “binding
guidance for [government] departments” [page 2004] and requires all “policies,
programmes and projects” to be subject to an “assessment ... so as to best promote the
public interest” [para 1.1 page 2006]. The aim of the Green Book is to ensure that “public
funds are spent on activities that provide the greatest benefit to society and that they are

spent in the most efficient way” [page 2004].

The Green Book requires a “proportionate assessments” of any policy, programme or
project. Assessment is defined as “the general term used in the Green Book to refer to both
appraisals before decisions are made and evaluations of decisions once made.” [page 2006,

fn 2]. As to timing, assessments must be conducted as follows [page 2007 para 1.8]:
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70.

71.

72.

At the start ... to any analysis used to support a government decision to adopt a
new policy or initiate, renew, expand or re-orientate programmes or projects
which would result in measurable benefits and/or costs to the public. This is the
appraisal part of the process.

At the finish ... to retrospectively analysis of a policy, programme or project at its
completion, conclusion or revision. This the evaluation part of the process.

The Green Book sets out what the assessment requires: appraisal of the options (chapter 5);
selecting the best option (chapter 6); evaluation “which takes place after the event... its
main purpose is to ensure that lessons are widely learned, communicated and applied when

assessing new proposals” (chapter 7).

One of the factors assessed in both appraisal and evaluation is “environmental” impact
[page 2011 and 2014 and see further below). Other relevant issues that should be assessed
are:

* “equality — impacts on various groups in society should be considered as
part of an appraisal” [page 2014];

* “health — the impact of proposals on health should be considered, and
evaluation made of the impact on health of poverty, deprivation and
unemployment, as well as poor housing or workplace conditions” [page
2015]

* “health and safety — the health and safety of people at work may need to
be safeguarded” [page 2015]

Other relevant statements concerning the conduct of appraisals and evaluations are as
follows:

* when conducting “option appraisal” the Green Book states that it is necessary to

take account of all the costs and benefits of UK and non UK residents [page 2026

para 5.25]. Wider effects should be “analysed carefully as there may be associated

indirect costs, such as environmental costs which would also need to be included

in an appraisal. In all cases, these wider effects should be clearly described and

considered.” (ibid).
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73.

74.

75.

76.

* “when any policy, programme or project is completed or advanced to a pre-
determined degree, it should undergo a comprehensive evaluation. Major or on-
going government programmes, involving a series of smaller capital projects,

must also be subject to ex post evaluations” [page 2050 para 7.1].

The Green Book states that the evaluation reports of projects should be “widely
disseminated and published, where appropriate, to contribute to the knowledge base upon
which future decisions will be taken” [page 2051]. See also 7.15-7.189 on presentation of

results and disseminating the results and recommendations of evaluations [page 2052].

The Green Book Annex 2 [page 2065 et seq] deals with “Valuing Non-Market Impacts”
which includes “the environment” (para 1). Paras 37-59 deal with environmental
assessments and requires evaluation of the impact of policies and programmes on
greenhouse gas emissions (paras 38-41), climate change (paras 42-43), air quality (paras
44-47), landscape (paras 48-49), water pollution (paras 50-51), biodiversity (paras 52-53)
noise (paras 54-55), forests (56-57), disamenity (public enjoyment of an area) (paras 58-
59).

The defendant appeared to accept in its letters of 10 February 2009 and 21 April 2009 that
the Green Book applies to it acquiring control of RBS and to its ongoing exercise of
powers over RBS. That acceptance is plainly correct. The defendant’s efforts to assist the
UK’s banking sector is a “policy, programme or project” within the meaning of the Green
Book, and it thus requires an assessment to ensure that the defendant’s expenditure of very

considerable sums of public money is best promoting the public interest.

As indicated above, the Green Book recognises that in order to ensure that policies are best
promoting the “public interest” it is necessary to determine their environmental impact,
including in relation to climate change, greenhouse gas emissions etc. That fits government
policy more generally which stresses the need to take steps to respond to the threat of

climate change.
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T7.

78.

It is clear from the Green Book (and it is not understood that it is disputed by the

defendant) that where a government policy, programme or project might have significant

impacts upon climate change, or on other matters referred to in the Green Book, those

impacts must be assessed. Yet the defendant made clear in its letter of 21 April 2009 that

no assessment has been undertaken or will be undertaken into the environmental

consequence of the manner in which the defendant exercises control over RBS. The basis

for the defendant’s position as expressed in its letter of 21 April 2009 appears to be that:

(A)

(B)

“the decision to provide support for the financial services sector
was taken wholly in the interests of preserving the stability of the financial
system in the United Kingdom,” and

“the environmental and human rights records of the individual
banks were of no relevance to the decision and therefore the appraisal of the
decision that was carried out did not consider the environmental and human

rights records or policies of the individual banks.”

Both of the assertions in the defendant’s letter of 21 April 2009 are beside the point:

(A) A benign motivation for the recapitalisation of the banking sector (in this case

to preserve the stability of the financial system in the UK) plainly does not
determine whether a Green Book assessment is necessary or the scope of that
assessment. The purpose of a Green Book assessment is to determine whether
undertaking a policy, programme or project in a particular way best promotes
the public interest or whether, for example, the effect on greenhouse gas
emissions, water pollution etc means that the policy should be executed
differently. The fact that a policy has a benign motivation is relevant to the
cost-benefit analysis, but it plainly does not mean that no other factor listed in
the Green Book needs to be considered and weighed in the balance. Indeed,
one of the purposes of an assessment in the instant case would be to determine
if lessening the adverse environmental impact of RBS’ activities could be

achieved without in any way undermining the government’s efforts to stabalise
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the banking sector.

(B) As indicated above, the Claimants have never suggested that the banks with
poor environmental and human rights records should not have been
recapitalised. The issue in this case is how the defendant should exercise its

power now that it has a controlling interest in RBS.

The only basis on which it would be lawful for the defendant not to assess the impact upon
climate change, greenhouse gas emissions or other environmental considerations of a
particular policy, program or project is if that policy, program or project clearly has no
impact on the environment. The defendant has not, however, apparently asked itself
whether that is the case in relation to its acquiring and exercising control of RBS. If that is
incorrect, and the defendant has considered the matter, and has concluded that the manner
in which it acquired and exercises control over RBS has no environmental consequences,
that is plainly wrong and appears to be the result of a misdirection as to the purpose of a

Green Book assessment.

If the defendant has concluded that the manner in which it exercises control over RBS has
no environmental consequences, this would appear to be on the basis that the defendant’s
role has been confined to providing capital to RBS, and that that, in itself, has no direct
environmental consequences which require a Green Book assessment. Such a position, if

adopted by the defendant, would be a misinterpretation of the Green Book for two reasons.

Firstly, pursuant to the Green Book any assessment of the defendant’s policy, programme
or project would have to take into account what has been done with the public funds
provided to RBS. It would defeat the purpose of a Green Book assessment if a government
department provided capital to a particular company to use in a way that caused significant
pollution, and then argued that its acts had no environmental consequences because the
department’s role was limited to the provision of funds. A decision to provide money to be

used in a particular way by a third party has an environmental impact as much as if the
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government engages in a particular project directly. Both require a Green Book assessment
of environmental impact. The defendant has provided capital which is either used by RBS
directly to fund projects which have consequences for the environment or which enables
such projects to be funded. That is an obvious environmental consequence of the
recapitlisation of RBS, and it requires an assessment pursuant to the Green Book to
determine if the overall public interest would be better served if the defendant takes a

different approach to its exercise of power over RBS.

Secondly, it is apparent that the defendant has taken a decision to exercise its powers over
RBS in order to promote the wider public interest (though not in relation to the
environment or the protection of human rights). It has decided that RBS must make
available certain levels of funds by way of lending to businesses and to members of the
public. The defendant has thus considered whether it should place requirements on RBS’
day-to-day banking decisions in order to further the public interest. The defendant has also
decided that RBS will not be required to limit its investment in projects that are damaging
to the environment or which undermine human rights. Those are decisions which form
important elements of the defendant’s ongoing programme in relation to RBS. They should
be the subject of a Green Book assessment to determine if the conclusions reached by the

defendant have, indeed, struck the correct balance between competing public interests.

It may well be that providing support for RBS, but requiring it to invest in a way which
avoids projects that are obviously and significantly detrimental to the environment, would
not undermine the efforts to stabilise the UK banking sector. Indeed, given the
government’s repeated insistence that the British economy must move away from fossil
fuels and towards “low carbon,” it could be that a prudent shareholder interested in the
commercial viability of RBS would require RBS to shift its investments practices. This
cannot, however, be known unless and until a proper assessment, as required by the Green

Book, is undertaken.

The decision(s) challenged and timing of challenge
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As indicated above, the Claimants seeks to challenge: (i) the defendant’s refusal to
(directly or indirectly) impose restrictions on RBS to ensure that it does not invest in
projects that are obviously detrimental to the public interest in relation, in particular, to
climate change and the protection of human rights, (ii) the defendant’s refusal to consider
environmental and human rights factors in determining how to exercise its powers over
RBS, and (iii) the defendant’s refusal to obtain the necessary information and assess,
whether pursuant to the Green Book or otherwise, the environmental consequences of its
decisions in relation to RBS. Insofar as those refusals are unlawful, the illegality is ongoing

and this judicial review is not out of time pursuant to CPR 54.5.

Insofar as the defendant took decisions to refuse to act, as set out in the previous
paragraph, it would appear that the decisions were taken on 21 April 2009 and 14 May
2009 when the letters setting out the defendant’s position were written (and the defendant
has given no indication that the issues raised by the Claimants were considered and

determined earlier).

On 3 March 2009 the UKFI Framework Document was published. The document made no
reference to environmental considerations that UKFI were required to take into account.
The defendant has never suggested that on 3 March 2009 it made a final decision as to its
relationship with RBS (and indeed the defendant stated in its letter of 14 May 2009 that
detailed provisions as to UKFI’s management will be set out in the UKFI’s Investment
Mandate, which has not yet been agreed). In case it is said that some element of the
defendant’s decision-making crystalised on 3 March 2009, however, the Claimants issued

proceedings within 3 months on 2 June 2009.

David Wolfe
Dan Squires

Matrix Chambers

29 June 2009
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	STATEMENT OF GROUNDS
	__________________________
	Summary 
	1. The government, and presumably thus the defendant, agrees that:
	a. climate change (and “global warning”) is occurring and is one of the greatest threats the world faces, 
	b. urgent steps need to be taken to head off that climate change otherwise significant economic, environmental and human damage will occur around the world,
	c. climate change is linked to the growing concentration of greenhouse gases in the atmosphere, and, in particular, to high levels of carbon dioxide,
	d. the principal cause of increases in carbon dioxide in the atmosphere is the use of fossil fuels, 
	e. it is imperative that we thus reduce our dependence on, and use of, fossil fuels to produce energy and switch to low carbon alternatives
	f. that will require a major change in the investment practices of banks and other financial institutions.
	2. The Royal Bank of Scotland (RBS) has the worst record by far of any UK bank when it comes to financing projects around the world which cause environmental damage, including through increasing carbon dioxide levels and thus contributing to climate change; as well as projects with particularly bad human rights records.
	3. Through a series of financial interventions since October 2008, RBS is now in effect owned and controlled (through a company: UK Financial Investments (“UKFI”)) by the defendant (and would be unable to function without the considerable investment of tax payers money which has taken place). 
	4. The defendant has used that power and control over RBS in various ways to secure action by the bank that is regarded as being in the public interest, for example, to limit bonuses and bring about lending by RBS to assist in tackling the “credit crunch”.
	5. But the defendant has done nothing similar in relation to the climate change and human rights consequences of RBS’ action. 
	6. Indeed, RBS has continued, even under the defendant’s control, to provide support to highly damaging projects around the world as well as to continue to support existing projects.
	7. The Claimants are non-governmental organisations which campaign on environmental, human rights and other issues. 
	8. They make no complaint about the defendant’s decision(s) to support RBS. But they  do challenge the defendant’s failure even to take into account the environmental and human rights issues identified above (plainly material considerations) in exercising its control over RBS.
	9. The claimants also have a legitimate expectation that the defendant:
	a.  would use its power to impose standards on RBS in this sphere, or 
	b. consider doing so, or
	c. at the very least (an obligation reinforced by public law requirements and the terms of the defendant’s own “Green Book”) assess the potential for, and impacts of, doing so in order to take its decisions on the exercise of its powers over RBS on a properly informed basis.
	10. But the defendant has done none of those things. It refused to require RBS to take account of environmental (and in particular climate change) or human rights considerations in its lending practices. It has refused to consider the possibility of imposing such requirements. It has refused even to assess the impact on the environment, and on the government’s own environmental targets, of providing public money to RBS without any restrictions on how that money can be used. It is now tax payers’ money that is being used to facilitate projects that are directly contrary to government policy, but without consideration of the impact of doing so or whether this could be avoided.
	11. As set out in more detail further below, the defendant has thus acted unlawfully 
	Factual background 
	1. The factual background is set out as follows:
	(i) The consensus, endorsed by the government, about the causes of climate change and the need for action to address it (including through shifting investment away from high carbon energy sources).
	(ii) The government’s approach to human rights and corporate responsibility.
	(iii) RBS’ investment record before and after recapitalization.
	(iv) The defendant’s involvement with RBS.
	(v) The issuing of these proceedings.
	(i) The threat of climate change and the government response to it
	2. As one of the world’s leading climate scientists, Professor Hansen (Director of the NASA Goddard Institute for Space Studies and Adjunct Professor of the Columbia University Earth Institute) stated in September 2008: “the climate system is dangerously close to tipping points that could have disastrous consequences for young people, life and property, and general well-being on the planet that will be inherited from today’s elders.” [page 881(19)]
	3. The government agrees that climate change is occurring and is one of the greatest threats the world faces:
	(A) In May 2006, while Prime Minister, Tony Blair described climate change as “the greatest long term threat facing the world today” in May 2006. [page 377]
	(B) On 6 March 2009 PM Gordon Brown described climate change as “the most momentous and far reaching challenge we have ever faced in the world.” [page 1024] 
	(C) On 28 September 2007 at the UN, Foreign Secretary David Milliband described climate change as the “greatest long term threat” to global stability and prosperity. [page 484]
	(D) In his first budget speech in March 2008, the Chancellor stated that failure to act to combat climate change risks “catastrophic economic and social consequences.” [page 761]
	(E) When Environment Secretary, David Milliband said (to support circulation of a film about global warming to schools, the legitimacy of which was considered by the Administrative Court in Dimmock v Secretary of State [2007] EWHC 2288 (Admin) [2008] ELR 98):
	4. It is now also agreed that climate change is linked to the growing concentration of greenhouse gases in the atmosphere, and, in particular, to high levels of carbon dioxide. As the government said in its response to the challenge in Dimmock (see above) (para 17):
	5. Taking significant steps to respond to global warming is thus now an agreed matter of urgency. Scientific consensus is that 450 parts per million (ppm) of carbon dioxide in the atmosphere is the maximum level which is safe. Currently the level is 387 ppm. If nothing is done to reverse current trends in the production of greenhouse gases, the safety threshold will be crossed in the next 25 years. The consequences of this are likely to be disastrous for people around the world, but particularly for those in poorer countries living in environmentally vulnerable locations.  
	6. The government has also explicitly acknowledged the need to reduce our dependence on, and use of, fossil fuels to produce energy and switch to low carbon alternatives – and has introduced various policies and spending commitments to this end. Speaking to the Environment Agency’s annual conference in November 2008, Ed Milliband, Secretary of State for Energy and Climate Change, called on the public sector to ensure that procurement and practices promote sustainable energy and support the low carbon economy. This, he noted, “requires public sector leaders to be brave and see the opportunities. This will generate energy they can use and income, showing the public sector taking a lead in doing something we all will benefit from; tackling dangerous climate change.” Calling on civil society to help prompt greater public and private sector investment, he said “we need popular pressure - pressure on me, on local councillors, on our public services and businesses.”
	7. The requirement to expand renewable energy and cut fossil fuel dependency is now enshrined in legislation through the Climate Change Act 2008. Section 1 of the Act provides that: “it is the duty of the Secretary of State to ensure that the net UK carbon account for the year 2050 is at least 80 percent lower than the 1990 baseline” (with “the 1990 baseline” defined as the “net UK emissions of carbon dioxide for that year, and net UK emissions of each of the other targeted greenhouse gases for the year that is the base year for that gas.”) [page 2000-2001] The preamble to the Act, dated 26 November 2008, explains its aims as follows [page 2000]: 
	8. The Department of the Environment, Food and Rural Affairs described the Act as: “the world’s first long term legally binding framework to tackle the dangers of climate change.” (DEFRA website, emphasis added). For the reasons set out below, this must mean that the government is bound in its decision making at least to take account of the need to reduce greenhouse gas emissions, otherwise it is meaningless to state that the duty imposed on the Secretary of State is “legally binding.”
	9. In order to comply with the duty imposed by the Climate Change Act 2008 and to respond to climate change more generally, the government recognises that steps must be taken to move towards a “low carbon economy” (ie an economy which produces a minimal output of greenhouse gases, particularly carbon dioxide). As Lord Mandelson, Secretary of State for Business Enterprise and Regulatory Reform, stated in March 2009: “the transition to low carbon is an economic and environmental imperative. There is no high carbon future.” [page 1021] The advice of the independent Committee on Climate Change (set up pursuant to the Climate Change Act 2008 s 32) in its first report of December 2008 is that the 80 percent target set out in the Act is “likely to entail … the radical decarbonisation of power generation by 2030.” 
	10. In his budget speech to Parliament on 22 April 2009, the Chancellor announced that Treasury would be dedicating over £1 billion in new investments to help tackle the threat of climate change, and also presented “the world's first ever carbon budget” committing Britain to cutting carbon emission by 34 percent by 2020. This, he said, was: “a landmark step, which point the way to the vital decisions which must be made at the Copenhagen Climate Change Summit later this year.” [page 1066] In March 2009, the Treasury claimed that the current UK policy framework is expected to drive over £50bn of investment in the low-carbon sector between 2008 and 2011, including supporting renewable energy, upgrading grid infrastructure, enhancing energy efficiency and improving public transport. 
	11. The significant changes to the economy and to investment that are entailed by reducing carbon dioxide emissions were recognised by Ed Miliband. At the Low Carbon Industrial Summit in March 2009 which brought together ministers from a range of portfolios and was opened by the Prime Minister, the Secretary of State said: 
	I want to say a few words about the scale, the focus, and the opportunity. First, our task is to recognise that transformation of our economy is going to be enormous - and I’ve got to be honest, I don’t think everyone has yet fully realised it. We can’t negotiate with the science - and the science says we need to cut greenhouse gas emissions by 80 per cent to avoid the most catastrophic and irreversible effects of climate change. We’ll have 20 per cent of the emissions, with an economy that we want to be three times bigger. That’s not just a change, it’s a transformation.
	12. Critical to the UK reducing greenhouse gas emissions is a shifting of investment from fossil fuels to low carbon alternatives. To some extent this is already being pursued by responsible investors. In early 2005 the United Nations Secretary-General invited a group of the world’s largest institutional investors to join a process to develop the Principles for Responsible Investment (PRI) [page 375(1)-(12)]. The Principles are open to all institutional investors, investment managers and professional service partners to support. The preface to the Principles published in 2006 observed that: 
	For many institutional investors, climate change is rapidly becoming as relevant a factor in an investment decision as more traditional financial elements such as liquidity or competition. As this report shows, there are a number of powerful drivers underpinning this change and ... across the world investment managers ... and the global investment community are increasingly aware they must take climate change into account as part of a holistic approach to fiduciary duty. 
	13. It is also clear, however, that changes in investment patterns will require government intervention. As the Executive Secretary of the UN Framework Convention on Climate Change stated on 23 August 2007: “a conscious effort to shift from traditional investment to more climate-friendly alternatives will require governments to adopt new policies and change the way they use their funds. The required shift in future investment and financial flows needs a combination of actions by the intergovernmental process under the UNFCCC and national governments.” [page 482]
	14. As explained further below, the defendant is now not only acting as a government regulator, but is itself an “institutional investor,” owning a majority shareholding in RBS. Yet, remarkably, where responsible private investors are increasingly becoming aware of the need to consider climate change in making investment decisions, the defendant appears to regard it as not a wholly irrelevant factor. In particular, it appears to regard it as irrelevant that public money is being used, directly or indirectly, by a company which is controlled by the government to support projects that are likely to have a significant impact on climate change. There is no evidence of such matters being considered, let alone any positive action being taken to prevent public funds being used to support investments which it is clear will contribute to an increase in carbon dioxide emissions, and thus to climate change.
	15. As recognised by the government the current financial crisis does not change the fact that a shift in investment practices in response to climate change remains critical. Indeed, it has been suggested that the move away from dependence on high-carbon energy production is not only vital to meeting environmental concerns but is also necessary for sustained economic recovery:
	(A)  Lord Stern noted in April 2009 that “funding for investment in renewable energy has come under great pressure during the credit crunch,” but continued: “this can and must be a recovery that lays strong foundations for jobs and opportunities and not one that sows the seeds of the next bubble or that reverts to high-carbon activities with no future.” 
	(B) Prime Minister Gordon Brown stated at The Low Carbon Industrial Summit of March 2009: “the present economic crisis [can be turned] into a global opportunity – the opportunity to tackle our over-dependence on oil and to meet the needs of energy security, climate change and job creation together.” [page 1025]
	(C)  Foreign Secretary, David Milliband MP, stated in a speech of March 2009 to the FCO Leadership Conference:
	16. As indicated further below, RBS has a record on investments which is significantly worse than other banks. A number of surveys assess banks in terms of their environmental and human rights records. In an evaluation carried out by Ethnical Consumer Magazine of May/June 2009 [page 1071-1097] which examined the lending practices of major banks, the four banks that came bottom by a significant margin in the study were all part of the RBS Group (RBS, Ulster Bank, Nat West and Coutts). Unlike RBS, a number of major banks in the UK and abroad have taken on board, at least to some extent, concerns about climate change and have adopted some form of minimum environmental standard to govern their investments. By comparison with RBS: 
	(A) In February 2008 three large US based banks (Citigroup, JP Morgan Chase, and Morgan Stanley) announced the creation of “Low Carbon Principles.” The Principles are a set of climate change guidelines for advisors and lenders to power companies in the US. These guidelines do not preclude all financing of new coal-fired power stations, but they do at least require a more rigorous climate-sensitive evaluation process before such projects are financed. [page 485-486]
	(B)  In December 2008 the Bank of America announced that it would stop financing companies that produce more than half their coal through Mountain Top Removal Mining (see further below on RBS’ continued support for such schemes). The reason given by Bank of America for this decision was the “significant impact” on the environment and communities of such mining. [page 860-861]
	(C) In the UK both Barclays and HSBC have signed up to the “Climate Group Principles.” These Principles recognise that: 
	(D) HSBC has also signed up to “the Carbon Principles” which “provide strategic direction on managing climate change across the full range of financial products and services, including: research activities; asset management; retail banking; insurance & re-insurance; corporate banking; investment banking & markets; project finance.” [page 868]
	(E) In December 2008 HSBC stated that it would review its lending to developers exploiting Canadian tar sands (see further below on the environmental damage caused by such exploitation and RBS’ continued investment in it). [page 857-858]
	17. Signing up to these principles is not sufficient. But they are a step in the right direction. RBS has not even signed up to such voluntary codes of practice. RBS (including while under the control of the defendant) has done little or nothing by way of minimum standards to ensure it does not invest in projects that contribute to climate change or which are otherwise detrimental to the environment. This may in part explain its appalling investment record described further below.
	(ii) Human rights and corporate responsibility
	18. The government has also repeatedly stressed the importance of UK businesses considering the impact on human rights when making investment decisions. Where, for example, businesses operate in conflict situations, interact with repressive regimes or run extractive projects in a country with high levels of corruption, companies can play a role, directly or indirectly, in exacerbating human rights abuses. The government has stressed that this needs to be taken into account when business decisions are made: 
	(A) In a speech to the Business Leaders Initiative on Human Rights in December 2004, Foreign Office Minister Bill Rammell set out the government’s approach: “the private sector has a crucial role to play in promoting and protecting the rights of their employees and in encouraging their local business partners to act similarly. All companies have a responsibility to conduct their business ethically.” [page 221]
	(B) In November 2004, Foreign Office Minister Douglas Alexander made a speech to the Annual Conference of the UN Global Compact Networks on “Improving Corporate Social Responsibility” in which he stated: 
		The UK is a pioneer of corporate social responsibility. We believe firmly in the values enshrined in the Compact's principles: to protect the environment, to respect human rights and to combat corruption. That is how we will create a stable and prosperous business environment for all. [page 219]
	(C) In February 2009 the Department of Business, Enterprise and Regulatory Reform published a report on corporate responsibility. It explained how: “the UK government has recognised the need to promote Corporate Responsibility internationally and is working with business to develop frameworks and guidance across a range of activity.” In his forward to this report the Minister of State, Ian Pearson, noted that the aim “across government” is to build the right legal framework to uphold and build business responsibility and notes that business managed to high standards of ethical performance often also perform well in the market:
	The report goes on to note several area in which the direction of UK government policy has been to encourage and legislate for greater corporate responsibility. These include the Companies Act 2006 (see below)
	(D) The Companies Act 2006 requires company directors to take into account social and environmental factors in the interests of their shareholders. The duty was explained by the Minister of State for Competitiveness in a speech to the Institute of Directors in 2007 as follows [page 483(2)]:
	19. The UK has played a leading role on the international stage in encouraging greater corporate responsibility. It has encouraged the creation of the UN Global Compact, lobbyied for inclusion of human rights policies within the OECD Guidelines for Multinational Enterprises and supported the appointment of a Special Representatives on Business and Human Rights by the UN Human Rights Council with a mandate to focus upon the “scope and content of the corporate responsibility to respect human rights.” The focus of these efforts is to ensure that enterprises adopt human rights obligations and consider the human rights impact of their investments. 
	20. Yet as indicated below, despite all of these statements and policies, the defendant appears to regard the human rights consequences of investments by RBS as being of no relevance. It thus appears that where the government itself has a controlling interest in a company, it does not operate under its own definition of an “enlightened shareholder.” It refuses even to consider the impact of that company’s practice on human rights or how steps can be taken to require the company to act responsibly.
	(iii) RBS’ environment and human rights investment record 
	21. As above, reduced use of fossil fuels is critical to responding to the threat of climate change and investment must shift from fossils fuels to low carbon alternatives.
	22. UK banks have in recent years invested, and continue to invest, in new oil fields, gas pipelines and coal power stations. This is incompatible with the need to shift investments from fossil fuels to low carbon alternatives. But RBS has significantly the worst investment record of the UK banks in large part because of its continuing investment in new fossil fuel projects. RBS is the UK bank that is most heavily involved in financing major new fossil fuel developments: 
	(A) Between 2001 and 2006, RBS provided over $10 billion in oil and gas loans, and structured the loan agreements and acted as financial adviser on over $30 billion of oil and gas projects.
	 
	(B) The carbon emissions that will be produced by oil and gas projects financed by RBS were estimated to exceed 36.9 million tonnes in 2005, equivalent to those of 6.2 million homes (one quarter of UK households). 
	23. RBS is also heavily involved in investing in the coal industry even though the threat to the environment posed by coal is, if anything, greater than that posed by oil and gas (as the former contains greater reserves of darbon dioxide). Between May 2006 and April 2008, RBS was involved in loans worth $96 billion to coal projects, the highest amount of any UK bank. 
	24. But is not only how much money is involved that is significant. Different projects have different environmental impacts. Fossil fuels do not all affect the environment in the same way, and RBS invests in fuels that are particularly damaging in terms of climate change.
	25. In relation to oil, the greatest environmental damage is occasioned by exploitation of unconventional “oil sands and shale” (sometimes known as “tar sands”). Tar sands are a type of dense oil found in naturally occurring mixtures of sand or clay and whose exploitation is a particular threat to the environment. Large quantities of tar sands exist in Canada. Professor Hansen has recently stated that the exploitation of Canada’s tar sands would have disastrous environmental consequences and is “one of our planet’s greatest threats.” 
	26. As Professor Hansen noted on 18 February 2009, not only do tar sands “emit two or three-times the global warming pollution of conventional oil” but the process of removing the sands in Canada would diminish the Boreal Forest “one of the best carbon reduction tools on the planet.” [page 881a-b] According to a report published by WWF and the Co-operative Financial Services, exploiting all the recoverable tar sands in North America would be catastrophic in climate terms, resulting in an estimated increase in atmospheric carbon dioxide levels of between 49 and 65 ppmv. Professor Hansen concludes:
	An underlying fact has become crystal clear. The horrendously carbon-intensive unconventional fossil fuels, tar shale in the US and tar sands in Canada, cannot be developed. The carbon emissions from tar shale and tar sands would initiate a continual unfolding of climate disasters over the course of this century. We would be miserable stewards of creation. We would rob our own children and grandchildren. [page 881b]
	27. Despite this, in 2004 and 2006 RBS-NatWest acted as the lead arranger of loans totalling US$800 million to Canadian oil company, Opti Canada, for its Long Lake tar sands project south of Fort McMurray in the Athabasca region of Alberta, Canada. In 2007, RBS arranged a further $100 million in loans to Opti Canada.
	28. Another extraction process that is particularly damaging to the environment is coal mining by “mountain top removal.” The process, usually involving high levels of explosives, results in the generation of large quantities of coal sludge which pollute the groundwater and surrounding environment. In October 2006, RBS participated in an $800 million revolving credit facility for Arch Coal, the second largest coal producer in the US. Arch Coal owns a number of mountain top mines in the Appalachia region. It utilises the controversial mountain top removal method, using explosives to remove up to 1,000 feet of vertical rock to extract coal, which results in vast quantities of coal sludge being dumped in neighbouring valleys damaging the environment and local communities. Bank of America has recently committed to phase out financing of Mountain Top Removal coal mining because of its environmental impact. RBS continues to finance such projects.
	29. RBS has also provided finance for UK projects that are highly detrimental to the environment. In the two years prior to October 2008 RBS loaned $70 billion to E.ON, a UK power company. In November 2008 an extension of £6.66 bn worth of credit was provided to E.ON. In 2006 E.ON proposed the construction of two new coal-fired power stations at Kingsnorth in Kent. These will be first new coal-fired power stations to be built in the UK for more than two decades. The proposals have been criticised by environmental groups, as well as the Royal Society and Christian Aid, as being impossible to reconcile with the UK’s stated commitment (and now the statutory obligation pursuant to the Climate Change Act) to reduce the UK’s carbon emissions. In 2008 E.ON announced plans to build a further 17 coal and gas-fired power plants across Europe and Russia by 2010. E.ON is also exploring options of switching its Russian gas-fired power stations to increased coal use. 
	30. As well as the investment in fossil fuels, RBS has invested in other companies with appalling environmental records. In March 2008, RBS was one of the lead arrangers in a $1.1 billion loan to Trafigura, a Dutch commodity trader. In 2006, a ship chartered by Trafigura was responsible for disposing toxic waste at the port of Abidjan on the Ivory Coast. The UN and the government of the Ivory Coast say that gases released from the toxic waste were responsible for the deaths of 17 Ivorians and over 30,000 suffering injuries ranging from mild headaches to severe burns to skin and lungs.
	31. RBS also has a very poor record of investing in companies that exacerbate human rights abuses. RBS has financed a number of companies notwithstanding that they are widely recognised as being complicit in human rights abuses. For example:
	(A) In October 2007, RBS underwrote loans of $1 billion for Lundin Petroleum, a company based in Sweden. The Sudan Divestment Task Force, a US project of the Investor Conflict Risk Network classifies Lundin Petroleum in its Top 5 “Highest Offenders”, for its direct support for the Sudanese government during the continued ethnic cleansing in Darfur. Lundin has explored for oil in Block 5B in south Sudan, together with Sudapet (the Sudanese national oil company). Human Rights Watch and Christian Aid have stated that the company, if not actively complicit, played a role in enabling Sudanese military operations against local civilians, including the clearing of villages and widespread use of rape.
	(B) In 2005 RBS contributed to two loans totalling $5.25 bn to Sonangal, the Angolan state oil company. Oil-backed loans to Angola have been criticised by the World Bank as “the core obstacle to the country’s development” and for undermining IMF transparency standards. The human rights organisation Global Witness has condemned the loans as perpetuating chronic corruption and poverty in Angola by encouraging greater indebtedness without transparency. 
	32. But these things are not just in the past. RBS investment in projects that are damaging to the environment and undermine the protection of human rights have continued since recapitalisation began in October 2008 and RBS has been under the ownership of the defendant. On 2 March 2009, the Guardian reported that in the 6 months following the initial bank bail out, RBS had been involved in financing loans to coal, oil and gas companies worth nearly £10bn (£9,941m), which was over a quarter the amount the bank had received from the tax payers at that point. Specific investments by RBS (now directly or indirectly using public funds) have included the following: 
	(A) In October 2008, in the wake of the financial crisis, RBS took part in a $500m loan to Great Plains Energy, a US power generator whose coal-fired plants emitted 26.5 million tonnes of carbon dioxide in 2006.
	(B) In November 2008, RBS was one of two banks that took part in a $1.23 billion dollar loan to Constellation Energy Group. Constellation is the largest power seller in the US. It owns 78 electricity generating units in the US with a combined capacity of 8,700 MW, 35 percent of which is generated from unabated coal combustion.
	(C) In January 2009 RBS helped raise £400 million for the Irish company Tullow Oil, and in March 2009 RBS was part of a consortium of 14 banks that lent £1.4 billion to Tullow Oil. Tullow Oil is involved in the exploration and extraction of oil on the border between Uganda and the Democratic Republic of Congo (DRC), which is exacerbating conflict. This border area has seen some of the fiercest fighting in an extractive resource-driven civil war take place as rival armies and militias have struggled for control. Escalation since Tullow’s operations began has been linked to control over oil.
	(D) In March 2009 RBS financed offshore oil exploration work in previously untouched regions of Greenland’s Arctic. RBS raised £116 million for Cairn Energy, a Scottish oil company. The money is intended to go towards “accelerated drilling” in Greenland, opening up a new frontier region to oil extraction, with massive impact for the local environmental and for climate change. [page 995-996]
	(iv) The defendant’s involvement with RBS
	33. As is well known, from Autumn 2008 onwards the government have provided considerable assistance to the UK’s banking sector, particularly in the form of recapitalising a number of banks that faced significant difficulties as a result of the global “credit crunch.” 
	34. On 8 October 2008 the Chancellor announced in Parliament that a fund had been established to assist UK banks to raise capital. On 13 October 2008 he announced that three previously private banks, RBS, HBOS and Lloyds, would be recapitalised through a “Bank Reconstruction Fund” with the defendant underwriting some £37bn of capital raising. 
	35. The largest portion of the Bank Reconstruction Fund was used to recapitalise RBS. On 13 October 2008 it was announced that RBS was seeking to raise £20bn. This was made available through shares purchased or underwritten by the government. As a consequence, the defendant acquired a majority stake in RBS of 57.9 percent. This has since increased to a public shareholding of 70 percent. Altogether, the government has insured £325 billion of assets owned by RBS, which could lift the state's 70 percent stake up to as much as 95 percent.
	36. Further measures were taken in February 2009 to assist RBS and other banks. In February 2009 the government announced the creation of an “Asset Protection Scheme” (“APS”) into which banks could place “toxic assets.” On 26 February 2009 RBS announced pre-tax losses of £24bn for 2008 (the biggest loss in UK corporate history). On the same day it was announced that the government would make available an additional £13bn of capital for RBS (on top of the £20bn provided in October 2008). 
	37. As a condition of receiving this support:
	(A)  RBS made a commitment in October 2008 to restore and maintain the availability and marketing of competitively priced mortgage lending over the following three years at a level at least equivalent to that of 2007. 
	(B) RBS agreed to make available increased sums for the following 12 months “for shared equity and shared ownership schemes” and “to support ongoing expansion of financial capability initiatives.” 
	(C) RBS agreed to “restore and maintain availability and active marketing of competitively priced lending to [Small and Medium Sized Enterprises] SMEs at a level at least equivalent to that of 2007.” 
	(D) RBS was required to agree to control the remunerations of senior executives and not to pay cash bonuses to Board Members for 2008. 
	38. Various further conditions were placed on RBS by the defendant before it was provided with the additional assistance in February 2009:
	(A)  In order to use the APS, RBS was required to pledge to increase lending to £25bn in 2009. 
	(B) No dividends were to be paid to shareholders until 2010, 
	(C) no bonuses could be paid to Directors in 2008, 
	(D) in 2009 any bonuses provided were to be in stock and linked to the long-term growth of the bank. RBS was required to adopt FSA guidelines on pay and bonuses, with bonuses paid at least 2/3 in shares and no more than 1/3 in cash and with the cash element deferred and subject to clawback provisions if future bank performance was poor. 
	(E) RBS was also required to curb staff bonuses from the £2.5bn paid in 2008 to £175m (see announcement of Chancellor Alistair Darling of 17 February 2009).
		So it cannot be said that the defendant is not in a position to control RBS or that it will not consider using its power over RBS to pursue certain goals it regards as being in the public interest. 
	39. The government’s shareholdings in the recapitalised banks are managed by “UK Financial Investments” (“UKFI”). UKFI is a company that is wholly owned by the defendant and was created in November 2008. UKFI manages the government’s investment in RBS and the other recapitalised financial institutions, though policy decisions in relation to the institutions are left to government ministers. Thus, for example, in February 2009 the Chancellor Alistair Darling made the policy decision that bonuses to RBS staff would be cut from £2.5bn paid in 2008 to £175m in 2009. But it was the UKFI that worked out the details of the bonus packages with the bank. 
	(v) Background to the issuing of these proceedings 
	40. On 6 January 2009 the Claimants’ solicitors wrote to the defendant [page 870-873]. They set out their understanding of the factual background to RBS’ recapitalisation and the defendant’s subsequent involvement with the bank. The letter pointed out that pursuant to the defendant’s Green Book, the government was required to undertake an “assessment” of its policies, programs and projects. Such an assessment should include an “appraisal” prior to the commencement of a project, and an “evaluation” conducted when a project is completed or revised, and according to the Green Book an assessment should consider the environmental impact of any decision. The defendant was asked whether an assessment in compliance with the Green Book had been carried out in relation to the bank recapitalisation and, if not, when such an assessment would be undertaken.
	41. Following a chasing letter of 2 February 2009, the defendant responded on 10 February 2009 [page 877]. It accepted that the Green Book applied to the bank recapitalisation and that “in all cases [including the bank recapitalisation] the aim [of the Green Book assessment] is that the costs and benefits of all realistic options should be analysed, in terms of their affordability and impacts, in order to establish the best means of achieving the objectives concerned.” It was stated that both prior to recapitalisation and subsequently the defendant had conducted such a cost-benefit assessment and “had regard to all relevant factors and in a manner consistent with the guidance in the [Green Book].” No further information about the assessment and its outcomes were provided, however, and it was said that the “details of the analysis that was conducted are in the highest degree sensitive.” No indication was given as to whether environmental factors had been, or would be, considered in relation to the defendant’s involvement in the banking sector.
	42. On 3 March 2009 the UKFI published a “Framework Document.” The Document aimed to explain: “Who we are, what we do, and the framework document which govern the relationship between UKFI and HM Treasury.” [page 997-1020]
	43. The Framework Document stated that UKFI was “set up to manage the government’s investments in financial institutions.” It explained that UKFI would “operate like any other active, engaged shareholder” and would “engage robustly with banks’ boards and management, holding both strategy and financial performance to account, and taking a strong interest in getting the incentives structure right on the board and beyond – accounting properly for risk and avoiding inefficient rewards for failure.” [page 1007]
	44. Annex A of the Framework Document set out UKFI’s “overriding objectives.” But, notably, they make no mention of ensuring that public money is not spent by the recapitalised banks in projects that are directly counter to the public interest nor do they refer to the use of any other controls in relation to the pressing needs described above. Annex A paragraph 4.1 says that the defendant will prepare an “investment mandate which [UKFI] is to comply with in respect of the management of the investments and otherwise pursuing the objectives set out in this Framework Document.” [page 1012] Annex A paragraph 7.2(B) provides that in relation to recapitalised institutions, UKFI “will engage actively with the [institutions] in accordance with best institutional shareholder practice.” [page 1013] No explanation was provided as to whether such engagement will include consideration of RBS’ decisions which affect the environment or which otherwise engage the public interest. It is not clear whether the defendant intends that these issues will be dealt with in the “investment mandate” it will be producing for UKFI, but for the reasons set out below it appears that it does not.
	45. On 16 March 2009 The House of Commons Environmental Audit Committee published its “Pre Budget Report 2008: Green Fiscal Policy in a Recession.” It recommended the following at page 17 para 33 [page 1084(14)]: 
	46. On 27 March 2009 the Claimants’ solicitors sent a further letter to the defendant [page 10371045]-. They referred the defendant to the comments of the Audit Committee and asked whether it intended to comply with them. Given that the defendant accepted that the Green Book applied to its decisions with regard to the recapitalised banks, but had not provided any details of the assessment it had conducted, the Claimants’ solicitors set out the environmental and human rights issues that they considered required assessment pursuant to the Green Book and the approach to assessment that the defendant should be following. The letter stated [page 1040]: 
	47. The letter from the Claimants made clear that what they contended was required by way of a Green Book assessment was consideration of the environmental consequences of providing public funds to RBS without any limitation on the way those funds are used. This contention was repeated a number of times in the letter.
	    
	48. Unfortunately it appeared that the defendant misunderstood the Claimants’ position. In its reply of 21 April 2009, the defendant stated: “the decision to provide support to the financial services sector was taken wholly in the interests of preserving the stability of the financial system of the United Kingdom, not in the interests of the individual banks which were to apply for support or in recognition of their human rights or environmental policies.” The defendant stated subsequently: “the environmental and human rights records of the individual banks were of no relevance to the decision [to recapitalise] and therefore the appraisal of the decision that was carried out did not consider the environmental and human rights records or policies of the individual banks.” [page 1054]
	49. As indicated above, the Claimants were not suggesting that banks with poor environmental and human rights records should not have been recapitalised. Nor were they suggesting that banks should be recapitialised, not in the “interests of the preserving the stability of the financial system” but as a reward for good human rights and environmental records. As the Claimants indicated in their letter of 27 March 2009, and explained further below, the defendant have a legal obligation to assess whether public money is directly or indirectly being used in ways that are contrary to the public interest. That includes assessing the consequences of policy, programmes and projects in relation to the environment and the protection of human rights. The claimant’s concern was to ensure that a proper assessment was conducted of the defendant’s ongoing exercise of control over RBS to ensure that public money was spent in a way best able to promote the public interest.
	50. It is apparent from the defendant’s letter of the 21 April 2009 that no assessment of the kind requested by the Claimants has been, or is likely to be, conducted. The defendant stated that it was treating the Claimants’ questions about an assessment of environmental and human rights factors as a request under the Freedom of Information Act 2000. It stated that the defendant “has not found information relevant to these requests.” The defendant again accepted that its decisions in relation to RBS, and other recapitalised financial institutions, are subject to the Green Book. It stated, however, that it considered environmental factors to be in no way “relevant” to any of its decisions regarding the recapitalised banks.    
	51. On 27 March 2009 the Claimants’ solicitors wrote a separate letter to the defendant in relation to UKFI. It asked the defendant, through UKFI, to “impose environmental and human rights conditions” upon the investment strategies pursued by the recapitalised banks. [page 1046-1048]
	52. The defendant responded to the letter of 27 March 2009 on 14 May 2009. It stated: 
	the decision to provide support to the financial services sector through the recapitalisations was taken with the objective of preserving the stability of the financial system in the UK. The shares that the government holds in the recapitalized banks are therefore held in pursuit of that objective. [page 1070]
		
		The defendant stated that UKFI will “manage the [defendant’s] investments on a commercial basis and will not intervene in day to day management decisions” and that “doing otherwise could undermine the commercial viability of the banks.” Again it was made clear that the defendant had determined that the environmental and human rights consequences of RBS’ ongoing investments are entirely irrelevant to its decisions as to how it should exercise power over RBS. [page 1070]
	Grounds of Claim 
	Ground (1): Breach of legitimate expectation - failure to impose limitations on the direct or indirect use by RBS of public funds to invest in projects that are contrary to the public interest because they damage the environment and/or undermine the protection of human rights
	53. The underlying principle of “legitimate expectation,” according to Laws LJ in Nadarajah v Secretary of State for the Home Department [2005] EWCA 1363, is that: 
	[w]here a public authority has issued a promise or adopted a practice which represents how it proposes to act in a given area, the law will require the promise or practice to be honoured unless there is good reason not to do so (para 68). 
	This principle is central to good public administration, and Laws LJ placed it among the “right to a fair trial” and rule that there be “no punishment without law” as being fundamental to fairness. It is easy to see why. If a public authority creates an expectation that it will act in a certain way, there needs to be some compelling reason for it to be fair for it to act differently. Absent good reason, public authorities should not be permitted to claim that they will conduct themselves in a particular manner, and then to fail to do so in practice. 
	54. As indicated above, the government has repeatedly stated that climate change is one of the greatest threats facing the world and that it is of the utmost importance that immediate steps are taken to tackle it. The government has repeatedly stated that there must be a transition in the UK to a low carbon economy and that investment needs to shift away from fossil fuels. These statements create a clear and legitimate expectation that when the government exercises its powers, it does so with a view to preventing public money being spent on projects that have the most obviously detrimental impact on climate change.
	55. That legitimate expectation is reinforced by the Climate Change Act 2008, which imposes a duty on the government to reduce carbon emissions by at least 80 percent by 2050. It is said by the Department of the Environment that that duty is “legally binding.” If that means anything, it must be that the government will not make decisions which will obviously increase carbon emissions (or at the very least that it will consider the effect its decisions will have on carbon emissions (see Ground 2 below)).
	56. From October 2008 the defendant has the power to place conditions on RBS in order for it to receive public support and as to what it may do with the public funds it receives. It has used that power over to secure certain objectives in the wider public interest (eg to increase the amount of money available for lending), but none concerning climate change or human rights abuses. 
	57. The Claimants have a “legitimate expectation” that public funds would not be used to support RBS without the defendant imposing minimum standards on RBS that prevent it acting contrary to the public interest or making any effort to intervene in relation to how RBS determines its investments. 
	58. Absent some “good reason,” the frustration of that expectation is unlawful.
	59. As indicated in Ground 3 below, the defendant has not even conducted any assessment, nor indeed does it appear to have asked itself, whether it would undermine its response to the current financial crisis and its efforts to support RBS if it were to impose on RBS minimum standards for investments. It is difficult, therefore, to see how the defendant could establish that there is any sufficiently “good reason,” in terms of financial policy or otherwise, for the failure to take any steps to prevent RBS using public money to invest in projects that are likely to have disastrous consequences for the environment.
	60. Similarly, given the expressions of government policy on corporate responsibility and its efforts to persuade companies to consider the ways in which their activities exacerbate human rights violations, the Claimants had a legitimate expectation that where the government itself controlled a company, it would ensure that that company did not engage in such activities. As indicated above, RBS has invested in the past, and now continues to invest using public money, in projects that directly or indirectly contribute to the violation of human rights. The government has made no effort to prevent further such investment by a bank it owns and controls, let alone to bring about withdrawal from historic projects that are particularly damaging. That is a further unlawful breach of the Claimants’ legitimate expectations.
	61. Even if, contrary to the above, the Claimants did not have a legitimate expectation that the defendant would prevent RBS using public funds to invest, directly or indirectly, in projects that were obviously and seriously detrimental to the environment and to the protection of human rights, they had a legitimate expectation that the defendant would at least consider the consequences or RBS’ investment practices in deciding how to exercise power over the bank. The legitimate expectation arises on the following basis:    
	(A) As indicated above, the government has stated repeatedly that climate change poses the greatest threat that the world currently faces and that it is imperative for the world to move from reliance on fossil fuels to a low carbon economy. The government has recognised that this requires immediate action which will transform the economy and change the way investments are made. This creates a legitimate expectation that where decisions are made by the government, which have a direct or indirect impact on levels of greenhouse gas emissions, it will at the very least consider whether steps could be taken to reduce that impact.
	(B)  The defendant has also indicated, through UKFI’s Framework Document of 3 March 2009, that the defendant’s shareholding in RBS and the other recapitalised institutions will be managed “in accordance with best institutional shareholder practice.” As the “UN Principles of Responsible Investment” published in 2006 makes clear, responsible institutional investors recognise that “they must take climate change into account as part [of their] approach to fiduciary duty.” It is not “best institutional shareholder practice” for an institutional shareholder to regard it as entirely irrelevant whether the company in which it owns shares is engaged in activities which are damaging to the environment or which encourage human rights abuses. At the very least a responsible institutional shareholder, particular one which has a controlling interest in a company, would consider using its power in the company to restrict such practices.
	(C) The legitimate expectation also has a statutory basis in the Climate Change Act 2008. As indicated above, the government has a statutory duty to reduce the UK’s greenhouse gas emissions and it has stated that this duty is “legally binding.” That means that members of the public have a legitimate expectation that where the government makes decisions that might increase greenhouse gas emissions, it will, at the very least, consider that impact and the ways to reduce it. If that were not so, the suggestion that the duty contained in the Climate Change Act is “legally binding” would be meaningless as it is hard to see how else the government could be said to be bound by greenhouse gas targets in the Act.
	62. It cannot seriously be doubted that investment in coal-fired power stations, in Canadian tar sands etc potentially impact upon the greenhouse gas emissions which the government claims to be committed to reducing. Yet public funds are now being used by a bank owned by the defendant to invest in these and other similar projects. As indicated above, the defendant has a power, which it has utilised, to require RBS to direct its operations in particular ways considered to be in the wider public interest (lending at certain levels, reducing bonuses etc). Presumably the defendant has required RBS to act in this way as it considers that if the public has provided such significant funds to RBS, the bank ought to be required to consider the public interest in its operations and not simply the maximization of profits. 
	63. It appears, however, from the defendant’s letters of 21 April 2009 and 14 May 2009 to the Claimants’ solicitors that the defendant has positively decided not even to consider exercising its power over RBS in whatever the damage of RBS’ investments to the environment or the protection of human rights. The defendant’s position appears to be that however RBS chooses to invest its money, it will not consider intervening. Even if the money in question is provided to RBS from public funds, and even if that money is used in ways that are plainly contrary to the public interest and to government policy on the environment, the defendant has stated that to be wholly irrelevant to its exercise of power over RBS. The defendant also appears to have determined that pursuant to “best institutional shareholder practice” a shareholder will consider it to be wholly irrelevant if the activities of the company in which it is investing are harmful to the environment or the protection of human rights. 
	64. These decisions of the defendant are a breach of the Claimants’ legitimate expectations as to how the government will take decisions which impact on the environment and the protection of human rights given repeated statements of government policy. There is no “good reason” for that breach. Indeed it is difficult to think of any “good reason” for the defendant, in deciding how to exercise its power over RBS, not even to consider the impact on the environment and the protection of human rights of the bank’s investments which are made possible by the provision of public money.
	65. There is also, and in any event, a failure to take into account a mandatory material consideration. Given the nature of the need for action in relation to climate change, it cannot seriously be argued that the impact of lending on climate change (and on human rights considerations) was not a material consideration to which, at the very least, consideration needs to be given by the defendant in exercising its powers over RBS.
	Ground 3: Failure to assess the impact on the environment and on the protection of human rights of the provision of public funds to RBS without any restrictions on the bank’s lending practices
	66. As explained by Lord Diplock in Secretary of State for Education –v- Tameside [1977] AC 1014 at 1065:
	the question for the court is, did the Secretary of State ask himself the right question and take reasonable steps to acquaint himself with the relevant information to enable him to answer it correctly?
	67. Even if the defendant has in fact formally considered whether or not to impose environmental and human rights standards on RBS and decided not to do so (and even if it was entitled to reach that view), the decision was plainly one which – per Lord Diplock – needed to be based on a proper obtaining and consideration of the relevant information. The information in question includes the environmental and human rights consequences of not acting as well as any negative consequences of acting. Without having information going both ways, the decision on what to do, or not to do, cannot be taken on a proper and lawful basis.
	68. Unsurprisingly, the need for such environmental evaluations is specifically recognised and provided for in the defendant’s “Green Book”. The Green Book constitutes “binding guidance for [government] departments” [page 2004] and requires all “policies, programmes and projects” to be subject to an “assessment … so as to best promote the public interest” [para 1.1 page 2006]. The aim of the Green Book is to ensure that “public funds are spent on activities that provide the greatest benefit to society and that they are spent in the most efficient way” [page 2004].
	69. The Green Book requires a “proportionate assessments” of any policy, programme or project. Assessment is defined as “the general term used in the Green Book to refer to both appraisals before decisions are made and evaluations of decisions once made.” [page 2006, fn 2]. As to timing, assessments must be conducted as follows [page 2007 para 1.8]: 
	At the start … to any analysis used to support a government decision to adopt a new policy or initiate, renew, expand or re-orientate programmes or projects which would result in measurable benefits and/or costs to the public. This is the appraisal part of the process.
	At the finish … to retrospectively analysis of a policy, programme or project at its completion, conclusion or revision. This the evaluation part of the process.
	70. The Green Book sets out what the assessment requires: appraisal of the options (chapter 5); selecting the best option (chapter 6); evaluation “which takes place after the event… its main purpose is to ensure that lessons are widely learned, communicated and applied when assessing new proposals” (chapter 7). 
	71. One of the factors assessed in both appraisal and evaluation is “environmental” impact [page 2011 and 2014 and see further below). Other relevant issues that should be assessed are:
	“equality – impacts on various groups in society should be considered as part of an appraisal”  [page 2014]; 
	“health – the impact of proposals on health should be considered, and evaluation made of the impact on health of poverty, deprivation and unemployment, as well as poor housing or workplace conditions” [page 2015]
	“health and safety – the health and safety of people at work may need to be safeguarded” [page 2015]
	72. Other relevant statements concerning the conduct of appraisals and evaluations are as follows:
	when conducting “option appraisal” the Green Book states that it is necessary to take account of all the costs and benefits of UK and non UK residents [page 2026 para 5.25]. Wider effects should be “analysed carefully as there may be associated indirect costs, such as environmental costs which would also need to be included in an appraisal. In all cases, these wider effects should be clearly described and considered.” (ibid).
	“when any policy, programme or project is completed or advanced to a pre-determined degree, it should undergo a comprehensive evaluation. Major or on-going government programmes, involving a series of smaller capital projects, must also be subject to ex post evaluations” [page 2050 para 7.1].
	73. The Green Book states that the evaluation reports of projects should be “widely disseminated and published, where appropriate, to contribute to the knowledge base upon which future decisions will be taken” [page 2051]. See also 7.15-7.189 on presentation of results and disseminating the results and recommendations of evaluations [page 2052]. 
	74. The Green Book Annex 2 [page 2065 et seq] deals with “Valuing Non-Market Impacts” which includes “the environment” (para 1). Paras 37-59 deal with environmental assessments and requires evaluation of the impact of policies and programmes on greenhouse gas emissions (paras 38-41), climate change (paras 42-43), air quality (paras 44-47), landscape (paras 48-49), water pollution (paras 50-51), biodiversity (paras 52-53) noise (paras 54-55), forests (56-57), disamenity (public enjoyment of an area) (paras 58-59). 
	75. The defendant appeared to accept in its letters of 10 February 2009 and 21 April 2009 that the Green Book applies to it acquiring control of RBS and to its ongoing exercise of powers over RBS. That acceptance is plainly correct. The defendant’s efforts to assist the UK’s banking sector is a “policy, programme or project” within the meaning of the Green Book, and it thus requires an assessment to ensure that the defendant’s expenditure of very considerable sums of public money is best promoting the public interest.
	76. As indicated above, the Green Book recognises that in order to ensure that policies are best promoting the “public interest” it is necessary to determine their environmental impact, including in relation to climate change, greenhouse gas emissions etc. That fits government policy more generally which stresses the need to take steps to respond to the threat of climate change. 
	77. It is clear from the Green Book (and it is not understood that it is disputed by the defendant) that where a government policy, programme or project might have significant impacts upon climate change, or on other matters referred to in the Green Book, those impacts must be assessed. Yet the defendant made clear in its letter of 21 April 2009 that no assessment has been undertaken or will be undertaken into the environmental consequence of the manner in which the defendant exercises control over RBS. The basis for the defendant’s position as expressed in its letter of 21 April 2009 appears to be that: 
	(A) “the decision to provide support for the financial services sector was taken wholly in the interests of preserving the stability of the financial system in the United Kingdom,” and
	(B)  “the environmental and human rights records of the individual banks were of no relevance to the decision and therefore the appraisal of the decision that was carried out did not consider the environmental and human rights records or policies of the individual banks.” 
	78. Both of the assertions in the defendant’s letter of 21 April 2009 are beside the point:
	(A) A benign motivation for the recapitalisation of the banking sector (in this case to preserve the stability of the financial system in the UK) plainly does not determine whether a Green Book assessment is necessary or the scope of that assessment. The purpose of a Green Book assessment is to determine whether undertaking a policy, programme or project in a particular way best promotes the public interest or whether, for example, the effect on greenhouse gas emissions, water pollution etc means that the policy should be executed differently. The fact that a policy has a benign motivation is relevant to the cost-benefit analysis, but it plainly does not mean that no other factor listed in the Green Book needs to be considered and weighed in the balance. Indeed, one of the purposes of an assessment in the instant case would be to determine if lessening the adverse environmental impact of RBS’ activities could be achieved without in any way undermining the government’s efforts to stabalise the banking sector.
	(B) As indicated above, the Claimants have never suggested that the banks with poor environmental and human rights records should not have been recapitalised.  The issue in this case is how the defendant should exercise its power now that it has a controlling interest in RBS.
	79. The only basis on which it would be lawful for the defendant not to assess the impact upon climate change, greenhouse gas emissions or other environmental considerations of a particular policy, program or project is if that policy, program or project clearly has no impact on the environment. The defendant has not, however, apparently asked itself whether that is the case in relation to its acquiring and exercising control of RBS. If that is incorrect, and the defendant has considered the matter, and has concluded that the manner in which it acquired and exercises control over RBS has no environmental consequences, that is plainly wrong and appears to be the result of a misdirection as to the purpose of a Green Book assessment.
	 
	80. If the defendant has concluded that the manner in which it exercises control over RBS has no environmental consequences, this would appear to be on the basis that the defendant’s role has been confined to providing capital to RBS, and that that, in itself, has no direct environmental consequences which require a Green Book assessment. Such a position, if adopted by the defendant, would be a misinterpretation of the Green Book for two reasons. 
	81. Firstly, pursuant to the Green Book any assessment of the defendant’s policy, programme or project would have to take into account what has been done with the public funds provided to RBS. It would defeat the purpose of a Green Book assessment if a government department provided capital to a particular company to use in a way that caused significant pollution, and then argued that its acts had no environmental consequences because the department’s role was limited to the provision of funds. A decision to provide money to be used in a particular way by a third party has an environmental impact as much as if the government engages in a particular project directly. Both require a Green Book assessment of environmental impact. The defendant has provided capital which is either used by RBS directly to fund projects which have consequences for the environment or which enables such projects to be funded. That is an obvious environmental consequence of the recapitlisation of RBS, and it requires an assessment pursuant to the Green Book to determine if the overall public interest would be better served if the defendant takes a different approach to its exercise of power over RBS.
	82. Secondly, it is apparent that the defendant has taken a decision to exercise its powers over RBS in order to promote the wider public interest (though not in relation to the environment or the protection of human rights). It has decided that RBS must make available certain levels of funds by way of lending to businesses and to members of the public. The defendant has thus considered whether it should place requirements on RBS’ day-to-day banking decisions in order to further the public interest. The defendant has also decided that RBS will not be required to limit its investment in projects that are damaging to the environment or which undermine human rights. Those are decisions which form important elements of the defendant’s ongoing programme in relation to RBS. They should be the subject of a Green Book assessment to determine if the conclusions reached by the defendant have, indeed, struck the correct balance between competing public interests.
	83. It may well be that providing support for RBS, but requiring it to invest in a way which avoids projects that are obviously and significantly detrimental to the environment, would not undermine the efforts to stabilise the UK banking sector. Indeed, given the government’s repeated insistence that the British economy must move away from fossil fuels and towards “low carbon,” it could be that a prudent shareholder interested in the commercial viability of RBS would require RBS to shift its investments practices. This cannot, however, be known unless and until a proper assessment, as required by the Green Book, is undertaken.
	The decision(s) challenged and timing of challenge
	84. As indicated above, the Claimants seeks to challenge: (i) the defendant’s refusal to (directly or indirectly) impose restrictions on RBS to ensure that it does not invest in projects that are obviously detrimental to the public interest in relation, in particular, to climate change and the protection of human rights, (ii) the defendant’s refusal to consider environmental and human rights factors in determining how to exercise its powers over RBS, and (iii) the defendant’s refusal to obtain the necessary information and assess, whether pursuant to the Green Book or otherwise, the environmental consequences of its decisions in relation to RBS. Insofar as those refusals are unlawful, the illegality is ongoing and this judicial review is not out of time pursuant to CPR 54.5.
	85. Insofar as the defendant took decisions to refuse to act, as set out in the previous paragraph, it would appear that the decisions were taken on 21 April 2009 and 14 May 2009 when the letters setting out the defendant’s position were written (and the defendant has given no indication that the issues raised by the Claimants were considered and determined earlier). 
	86. On 3 March 2009 the UKFI Framework Document was published. The document made no reference to environmental considerations that UKFI were required to take into account. The defendant has never suggested that on 3 March 2009 it made a final decision as to its relationship with RBS (and indeed the defendant stated in its letter of 14 May 2009 that detailed provisions as to UKFI’s management will be set out in the UKFI’s Investment Mandate, which has not yet been agreed). In case it is said that some element of the defendant’s decision-making crystalised on 3 March 2009, however, the Claimants issued proceedings within 3 months on 2 June 2009.
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